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Subject: Higher Ed Craziness 

Just a clarification: 

In my view, the book team got out of the outreach/sectoral strategy 
business when the PIR staff disappeared back in October/November. We are 
trying (although too often failing) to focus on getting the book done. 

In my view, ACE, Rudenstine, et al. have fumbled the ball for 15 months. I,) 
course, blame the White House for pursuing a predictably bad strategy in 
working with those characters and refusing to set a POTUS meeting to drive 
things, in order to avoid making him the nation's admissions dean. 
Meanwhile, the situation worstens by the month. 

I've reiterated to Scott my direction that he not spend any more time 
flogging this lame horse. If, rather than just being reactive, the 
Administration is going to move aggressively to help save affirmative 
action in higher ed and K-12, the leadership is going to have to come from 
you. 

If there is doubt about whether this should be a priority, I recommend you 
ask the President whether he wants to preside over the dismantling of 
inclusionary practices in the face of coordinated, withering assault by the 
other side in every forum they can find. 

Eddie's chat with Scott this morning about moving forward was very, very 
heartening. Maybe it isn't too late. 



Edward W. Correia 

01/27/99 11 :34:00 AM 

Record Type: Record 

To: "Christopher Edley, Jr." <edley @ law.harvard.edu> 

cc: See the distribution list at the bottom of this message 
Subject: Re: Higher Ed Craziness {f1 

In retrospect, I do believe we made a mistake in relying on the !!Diversity community to 
show more initiative on affirmative action. I also think we need to have a more pllhlic 
administration messa e about diversity in universit admissions. Although we are sponsoring 
tec mca assistance conferences around the country, these fall below the radar screen of the media 
and public debate. I think our role in this area should emphasize persuasion and good educational 
policy rather than law enforcement but that is something that warrants discussion. 

For now. I suggest three things. First, in the short term, there should be a response to the 
CIR initiative. Part of it can come from the university community, even without a real organization 
in place, and we can encourage them to do that. Second, we should revisit the issue of an event 
with the President and universit residents that talks in a fairl eneral wa the im ortance 
of Iverslty an the idea of Bakke. There may be a reason not to do such an even but it is not t 
w s ou walt aroun or university presidents to put together an or anization. Third wh r 
not there is such an event, I think we shou d elevate the level of our messa e. For exam Ie Sec. 
Riley, and the AG, cou d make some s eeches and explain our technical assistance efforts and our 
support for Bakke. 

Perhaps this is a good time to have another discussion on higher ed. admissions. 

Message Copied To: 

Maria Echaveste/wHO/EOP 
Clara J. Shin/WHO/EOP 
Scott R. Palmer/PIR/EOP 
felicia:wong @ npr.gov 
Elena Kagan/OPO/EOP 



1-200: THE WASHINGTON 
ANTI-AFFIRMATIVE ACTION INITIATIVE 

Voters in Washington will go to the ballot this fall to vote on an initiative, 1-200, that 
would eliminate affirmative action programs conducted by state and local government. The 
initiative is almost identical to Proposition 209, which was approved in California. The polls 
show that a significant majority of the public supports the initiative. However, other research 
shows that voters change their minds when they understand its impact. This paper provides some 
background information about the initiative. 

Legal Impact 

The stated purpose of the initiative is to prevent the state as well as local governments 
from granting a preference to any person based on race or gender. Washington state law and 
federal law already bar discrimination based on race and gender, so there is no need to amend 
current law to bar discrimination. The initiative changes current law, however, by preventing the 
government from implementing affirmative action policies that take race or gender into account, 
even if they accomplish important social policy objectives and comply with constitutional 
requirements. 

There are many circumstances under which affirmative action programs are 
constitutional. First, a state may decide to remedy prior discrimination. For example, it might 
provide targeted assistance to minority or women-owned businesses in response to a history of 
discrimination against these firms. Or, a state agency might set a goal to increase the hiring of 
minorities ifthe number of minorities employed by the agency is clearly disproportional to the 
labor force in the community. Second, governments can use affirmative action to achieve 
diversity under some circumstances. For example, a state university may decide to enroll a 
diverse student body by taking race or gender into account. All these programs have been upheld 
by the courts. 1-200 would have the effect of eliminating them, except under narrow 
circumstances when they are required by federal law or court order. 

Based on the California experience, we know that the initiative would eliminate many 
valuable programs now operated by the state. For example, Washington provides a special 
program to encourage girls in grades 6-12 to go into math, science and engineering fields. The 
Early Identification Program (EIP) is intended to increase the number of minority teachers in 
college and graduate schools by providing mentor programs, special counseling and other 
assistance to undergraduates. Another program reaches out to minority students in middle 
schools to provide support in math and English and to provide a special summer enrichment 
program. The University of Washington takes race into account in its admissions process, along 
with many other factors, in an effort to achieve a diverse student body. All these programs would 
be barred ifI-200 is adopted. Although supporters ofI-200 say that they do not intend to end 
recruiting and outreach, the initiative would create substantial uncertainty about these efforts, 
too. 
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Status of the Campaign 

Governor Gary Locke, Senator Patty Murray, Congressmen McDermott, Dicks, and 
Smith, King County Executive Ron Sims, and many other senior officeholders in the state have 
stated their opposition to 1-200. In addition, major civil rights organizations, women's groups, 
religious organizations and many other groups are opposed. A number of major corporations 
have also announced that they are working to defeat 1-200, including Boeing, Starbucks, 
Hewlett-Packard, and others. 

A non-profit organization, the "No! 200 Campaign," was created exclusively to defeat 1-
200. As of August 1998, No-200 had raised about $750,000. It has worked extensively with the 
Governor's Office, civil rights groups, and women's organizations in Washington and across the 
country to encourage opposition to 1-200. The Executive Director of No-200 is Kelly Evans, 
206/441-9569. The campaign is actively seeking help from the administration, for example, 
public statements by administration officials who visit the state. 

The Arguments against 1-200 

Proponents ofI-200 want to portray their initiative as a simple bar on preferences. When 
viewed this way, most of the public agrees. However, 1-200 has drastic effects on government 
policy, which most of the public does not understand. Consequently, the most effective way to 
defeat 1-200 is to explain its impact. These are suggested points to make: 

-- Affirmative action programs have been upheld by the courts as long as they are 
carefully designed to remedy prior discrimination or to achieve other important government 
objectives. The approach to affirmative action programs that do not meet these requirements 
should be to mend them, not end them altogether. 1-200 goes too far. 

-- The state sponsors a large number of valuable programs targeted at persons who have 
been shut out of opportunities in the past, including women who want to break into the labor 
market, African-Americans, Latinos, and others. 1-200 would eliminate these programs even if 
they are implemented in order to remedy prior discrimination. 

-- Washington colleges and universities now take race into account, along with other 
factors, in order to enroll a diverse student body. The California experience has shown that 
eliminating any consideration of race can drastically reduce the number of minorities who are 
able to attend certain colleges and professional schools. Achieving diversity in higher education 
is particularly essential in a state such as Washington where many of the largest employers 
depend on large numbers of highly skilled, well educated employees. 

-- The eyes of the country will be on Washington this fall. Washington's tradition of 
progressiveness and tolerance can provide a powerful message to the rest of the nation about 
opening up opportunities to persons who have felt the effects of discrimination. 
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MEMORANDUM 

TO: SYLVIA MATHEWS 
DEPUTY CHIEF OF STAFF 

FROM: EDDIE CORREIA 

Feb. 13, 1998 

SPECIAL COUNSEL TO THE PRESIDENT 
SUBJECT: AFFIRMATIVE ACTION STRATEGY 

These are some preliminary thoughts regarding an overall conception of the 
administration's approach to affirmative action. I have also made a few specific 
recommendations about steps that can be taken. I welcome your suggestions for further 
development of these ideas as well as specific steps I can take. 

I. AFFIRMATIVE ACTION: AN OVERALL STRATEGY 

Affirmative action efforts have been a major part of administration policy in several 
areas, including public and private employment, procurement, education, and voting. In all of 
these areas, the courts have narrowed the range of situations when government can take race or 
gender into account in developing and implementing public policy. 

This evolving legal climate means that two parallel policy tracks must be followed 
simultaneously. One track involves defending traditional affirmative action programs and 
revising them where possible to meet constitutional requirements. The second track involves 
strengthening our efforts to achieve the goal of equality through race and gender neutral 
programs. Above all, we must do more than simply defend traditional programs. 

There are several basic components to this approach. 

I. The President's Leadership. The President has been consistently strong on his 
"mend it, don't end it" position and he gets high marks for commitment on this issue. This 
message needs to be refined with a view toward changing the terms of the debate. Affirmative 
action is not about preferences for one group over another. Instead, it's important for three 
reasons. First, we need it in cases where there has been past discrimination and we have to have a 
remedy. Second, we need diversity in the workplace because it makes our companies and 
employees more productive. Third, we need diversity in schools because it improve the 
educational experience and it helps us learn to live together. Another part of his message should 
be that the administration is committed to finding ways to achieve equality that supplement 
traditional affirmative action. Equality -- and a unified America -- are the ultimate goals, not any 
particular program or policy. 



One major avenue for involvement by the President and others in the administration will 
be the state initiatives. The Washington initiative on the ballot for the fall of 1998 will be a key 
battleground: Losing Washington will hurt a lot because it will give a boost to efforts around the 
country. Winning will help a lot because it will show that the public is supportive of carefully 
drawn and sensible affirmative action efforts. The stakes are high enough that there will be 
significant involvement by many groups outside the state. We meet on the Washington initiative 
Tuesday, Feb. 17, to talk about specific steps. 

2. Review and Coordination of Existing Affirmatiye Action Policies. We should 
ensure that affirmative action policies throughout the federal government are under review with 
the goal of modifYing them if appropriate. Much of this work has been done through a 
comprehensive review by DOJ. However, there is inherently a need to have ongoing review as 
the courts provide additional guidance. 

Revised programs should meet these requirements: I) DOJ must endorse the underlying 
legal basis and the SG must be willing to defend them in court; 2) the administration must be 
able to explain and defend them to the public, to Congress and the groups who will be benefited 
by them; and 3) there should be consistency in basic principles across the agencies as revised 
programs are put in place. (For example, the methodology we use to support bench marking for 

. SBA needs to be consistent with the arguments we make for DOT programs, and so on.) 

3 Justice Department Policy. The Justice Department will have to make a decision over 
the next few months on its litigation position in many cases involving affirmative action. These 
will include hiring diversity cases (there is a recent one from Nevada); university admissions 
(e.g., the Michigan case); and others. We do not have to get involved in every case, but, if we do, 
the litigation position must be consistent with the President's position. Opponents may use these 
cases as an opportunity to attack the administration and Bill Lann Lee himself. This is inevitable. 
The answer is not to change our litigation position but to develop the best arguments for each one 
and to put whoever must defend it in the strongest possible position. Our overall goal should be 
to establish the long term viability of our affirmative action efforts. Future administrations may 
attempt to dismantle affirmative action, but they should not be forced to do so by the courts. 

4. Information Gathering and Research. We should expand our base of information in 
two ways. First, we need to find out what race and gender conscious policies are effective and 
have the best chance of satisfying constitutional requirements. Second, we need to develop new 
and creative approaches to achieving quality that do not take race and gender into account. These 
research efforts should be institutionalized, i.e., they should be made an ongoing part of agency 
programs. The race initiative is also generating a host of new ideas that warrant consideration. 
(There may be a need to have legal review of these before they are recommended to the public, 
e.g., on the website.) 

5. Developing and Strengthening Race and Gender-Neutral Policies. We should move 
quickly to devise and put in place race and gender neutral policies that supplement traditional 
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affirmative action efforts. Where possible, these should be developed and announced 
simultaneously with revisions in affirmative action policies. However, we must not feel pressure 
to move so fast that we call for efforts that are destined to have little effect. It is better to 
announce that efforts to develop new approaches are under way than to use scare resources on 
high risk efforts. 

In general, these points apply across all policy areas. Below I offer some comments on 
how they apply in two areas which require early administration action -- higher education and 
procurement. 

II. HIGHER EDUCATION 

There are two underlying considerations. First, eliminating affirmative action in the 
traditional admissions process has the potential to drastically limit African-American and Latino 
enrollment in graduate schools and the top tier universities (e.g., the top 20%). Second, there is a 
realistic chance that the Supreme Court will eventually say that universities simply cannot use 
diversity as a basis for taking race and gender into account in admissions. In the meantime, we 
may face one court of appeals after another taking that position for its circuit. 

Presidential Leadership 

The public tends to see affirmative action in the university setting as simply a matter of 
preferential admissions standards. We need to revise that view. Diversity should really be about 
improving the quality of education and learning to live together. The original Bakke decision was 
grounded on that idea. The equality aspect of higher education is, of course, implicated by 
admissions policies, but I think the long term solution to equality in higher education must come 
from race and gender neutral efforts. In a very real sense, fixing the inner city schools is one of 
the most important components of affirmative action. 

Peter Rundlet has outlined a proposal for campus dialogues during April and a 
Presidential meeting with higher education leaders. This group will have valuable information to 
share, not only about what works but about how to involve their counterparts in other universities 
to fend off attacks on affirmative action in higher education. It also provides a forum for the 
President to elevate the plane on which this issue is addressed. Diversity in higher education is 
not fundamentally about preferences or admissions criteria. It is about learning to live together. 
This is a message he has stated many times, and it applies well here. 

Admissions Standards 

The university community -- for example, ACE -- is busy trying to revise its admissions 
criteria to satisfY constitutional standards and still achieve a diverse student body. We can be 

3 



helpful in this effort to some extent. The Justice Department can defend our interpretation of 
Title VI and the Equal Protection Clause, which endorses the diversity rationale. DOE will soon 
issue a "self-assessment guide" to be used by colleges in determining whether their policies 
comply with constitutional and statutory requirements. This document is currently under review 
by DOl and others. We can also facilitate the exchange of information about how to revise 
admissions criteria. For example, we can help develop a more useful and more realistic notion of 
"merit," which goes beyond standardized tests. By and large, however, revising admissions 
policies is a problem that the universities themselves and, to some extent, state legislatures will 
have to solve. 

Developing Race and Gender Neutral Approaches 

We need to strengthen our efforts to identify and develop ways to achieve equality in 
higher education that do not rely on traditional affirmative action. These should be designed to 
help disadvantaged groups get admitted in the first place, to successfully complete a degree 
program, and to find employment when they are ready. This doesn't mean that the policies must 
literally be "colorblind." For example, outreach and mentoring do not raise significant legal 
questions. It does mean that they would not rely on different admissions standards or earmarking 
assistance for certain groups. My tentative assessment is that there too little in the way of 
developing creative ways to achieve diversity in enrollment and assist disadvantaged minority 
students that are race and gender neutral. There are more good ideas than hard data about what 
works. I am currently surveying agencies to get a sense of our efforts in this area. 

Legislation 

On the political and legislative front, there is likely to be an effort to limit affirmative 
action when the higher education bill reaches the Senate floor in March or April. The 
Republicans will say they are concerned about disadvantaged students, too, but they have a better 
answer -- targeting assistance to the economically disadvantaged. We should take advantage of 
their rhetoric insofar as it can be used to strengthen the case for aid to poor families. However, 
we need to have an answer as to why "class-based affirmative action" is inadequate to achieve 
race and gender equality. We already have numbers from DOE that tell us that systematically 
expanding the number of poor students in a class does not result in a racially diverse student 
body. We have to make the case that diversity itself is important, too. 

III. PROCUREMENT 

As you know, the bench marking methodology is up for review in a senior staff meeting 
Tuesday, Feb. 17. It is possible to criticize this methodology, but it appears to be the best that 
could be developed after enormous effort by the most knowledgeable people around. Endorsing 
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this methodology raises some important considerations for how the program is explained and 
defended. 

1. Implications for Other Programs. It is hard to explain (and understand) 
benchmarking. For example, the Commerce figures will show that there is no gap between 
utilization and capacity in several SIC codes. That conclusion in turn could have.implications for 
procurement assistance by any federal agency in that industry and even by state and local 
programs. We should be prepared to explain why our benchmarks are only one approach to 
identifying past discrimination. 

2. Justifying the Program. The benchmarks justify price credits in many industries. 
However, the effects of price credits are small. The Commerce Department analysis suggests that 
the price credit program will be of limited usefulness -- increasing the share of SOB dollars from 
6.9% to 7.6%. In many industries, there are no benefits at all. We may well face a situation where 
both opponents of affirmative action and members of the minority business community are 
criticizing administration efforts at the same time. We need to be ready to announce other efforts 
that can be helpful in expanding minority business opportunities. For example: 

-- we should expand the technical assistance program in SBA; it's currently about $7 
million 

-- we need expanded outreach to minority firms to let them know about opportunities and 
to get them in the door 

-- the SBA bonding program has a default rate that is lower than private industry; this 
means that it is being administered too conservatively 

-- other efforts, such as the mentoring initiative can be announced simultaneously 
-- we should recommend some statutory changes that can make price credits more 

effective; one possibility is to raise the 10% cap; another is to provide greater discretion to 
agency administrators to use other means besides price credits. These changes may not be 
politically realistic, but they make our message more plausible. (It may be hard to understand 
why we have spent so much effort on allocating 10% price credits when doing so will shift very 
few dollars.) 

-- the administration is making the loan application process easier and more accessible to 
minority-owned firms 

-- there is a need for more general SBA reform, including improving its credibility and 
management and increasing the number of firms that are benefited (A high percentage of SBA 
assistance goes to a small number of firms.) 

IV. CONCLUSION 

These are tentative thoughts on a very large problem. There is a huge array of efforts 
underway which might be characterized as "affirmative action." Over the next few weeks, I will 
try to get a better overall sense of these. No doubt, more comprehensive strategy memos will 
follow. 
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UPCOMING ACTIONS RELATING TO AFFIRMATIVE ACTION 

ACTION 

I. Cong·ressional Actions 
DOT's Reauthorization and the DBE Program 
Higher Education Reauthorization 

Pending Nomination of Bill Lann Lee 

II. Rulemaking and Regulatory Actions 
DOT Rules 
Benchmarking and Related Rules 

III. Programmatic Changes 
in Response to Adarand 

IV. DOJlLitigation 
General 

Employment 

Higher Education 

Procurement and Business Opportunities 

V. State Initiatives 
Washington 

VI. Longer Term Policy Development 

VII. Presidential Leadership 
Possible Settings: 
Procurement and Business Opportunities 
Higher Education and Diversity 
Other (commencement?) 

GOAL 

Preserve DBE program 
Preserve diversity as permissible goal for 
colleges; preserve targeted federal programs 
Confirmation 

Promulgation this spring 
Promulgation later this year 

Continue DO] Review 

Preserve programs consistent with 
mend, not end; intervene selectively 

Preserve diversity as permissible goal 
under Title VII/14th Amend. 

Preserve diversity as permissible goal under 
Title VI114th Amend. 

Provide guidance to colleges 
Preserve remedial programs 

Defeat 1-200 with alternative 

Pursue parallel track to 
achieve equality through 
race/gender-neutral means 

Maintain and strengthen 
mend/not end message 
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The HoA)lltllblc Henry 1. Hyde 
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Dear Cbainnan lIydo: 

DRAFT ... 

1II1II. writiq to exptCIIII my ~~Iion 10 the passage ofH.k. 1909. the ·Civil Rigb.1s Ad 
of 19')7.· 'l'blslegi.dation, like its ScIIIate COIIIIteIpalf, would be doIrimc:mal to the goal of 
CDIIlting c:qual. opportuujty. As~ 01 Labol, I am rc:sponslbift fnT the Offiw ufFabal 
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. quaJifiM·wnmen and minorities II1II1 ourtaU !be Oavemmeal'a -ability to obtain fu11 ro1ief in 
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pu,{'eii5iJliallfoatmcDt on thebaaia ofrecc, color, national origin. or scx" in coDllOCtion with 
GovcaImIlllt 00D1l'wItB, employment, i_aia, or fiDaoI'.ial ~ Indml. \bllI is lIn: rum:lion 
oftbe ~ina F.u:cutivo Order 11246, wbieh probibita di&CrimmAlion based 011 race, color. 
religinn, sex or natiOJl8l orip. in the cm\l1oyment. c1ecisi0llS of oovered F cckraJ. eoOinlctms.. As 
wl1I1 IIIl Fl:Iknd ~ IAwa, ~QDdcr thD ExllCUlive Order mends to the empJoyet\9 
or applicants R ofIaC)Oat gcndor, iIIcludilliwhite maIcB. 

HOwever, the term. ·prefcrCli~· is defined in the bill to 1lI08II 'an ~e ofany kiDd, III!d 
IDcllJ(ll11l R. ..... niIml!dca1 loa!. tj"M'llbJiD. Or oWer D\IIIlerlca1 objeOllve." The atatlld plllJ'Ulil' uf 
B.B. 1909 iR tn.lxohiblttMuseofnmne.ri.~obicOti.ves, muquotas and set-aside&, 1hIItIO$1llt 
in the &nIJII:inB of pzefcnmes basccl oD' race; allor, natioDal origin. and sex. However, the bill's 
defiDitiou ol"p!cl't:mIte" III broad oaoush tp bim 1hc UIlCI obutnllrieal objectiws that DSither 

~ DOl pemUt pJI:fetooo.tial treatmoilt ~i on these &otors. .' 

As was llfated in the 1995 Affixmative~~ Report To Tho President, the munerical 
~ ICtIi.ug process in affirmativo a.."tion is wa:d to wQe11111d 1Ile8!IUfO 1lu; cm:ctlv_ . 
of lIf6.nnllfive action cfforlB to credic:ato IUId piOVCDt discrimination. H..R. l!1O!1 would ouUaw 1I1e 
~cal goals used in a:6imIativo don programs developc:d WIder Ex-mvo Order t 1246. 
llao IlWllCl'ical gOQl:s oompoilOllt of atBImaUvo IWliw ptU~ is uot deai.peII to 1oc, IlOl' m,.,. it. 
lawfully be intcrp7:eted as pmnitting ptCferentla11ll'le1mcmt and quotas in die selection I)lQCeSs 
based. on l'IICO, oolor, teliSion, IICJX or natlOAal origin. In ~ the l\\i1llAtlnnR tmpletlUllUlDi . 
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OMB/LRD/ESGG 1D:202-395-3109 _.-'-'U;J~ .. 04· 97 16:49 No.030 P.02 

u.s. D9putment oflAbM 

.u. - 8 III 

'tho Honorable Cha r I fiB T. CI:UI .. dv 
Chairman 
Subcommittee on the Constitution 
Committee on tne Judlc1aLY 
House of Representatives 
W~bhington. n r.. ,"0515 

Daar Cha1~n Canady: 

. .... . '''. _ .. - ..... 

I am writ!lI,:! to ttltpro30 the Oeparl:mP.nt·, of Labor I II strong 
oppost~lnn to the passage of Po.R. 1909, the "Civil Rights Act of 
1997.n I believe the l&gi~lation that you have In~roduGeu, like 
ita senate counterpart, would be detrimental to the goal of 
ensurlnq equal upportunlty, end 1~ pL~a.nt~~ to tho Prevident 1n 
1t5 current form, the Secretary of Labor would recommend that it 
hfl vetoed. All Assistant Secretary of .a.abor J;'ell'pullsible for tho 
Offico of PAneral Contr~ct compliance Programs (OFCCPI, ~he 
federal agency that enforces equal opportunity laWB coverIng 
~caerQ1 con~~.ctor., r nm concgrne~ that ~hB legislation would 
compromise contracto~a' ability to recruit qualified women apd 
m1noritl~~ dnd curtoil ~h. Government'R ability to obtain full 
relief in proven cases of racial and o~her unl«w(ul 
discrimInation. The fL~aident hao indicated that if H.R. 1909 is 
preseliLliid to him in it., Qurrent form, he \IIill veto the !:Iill. 

The bill's stated purpose seems reAsonable on its face: to 
"prohibit discrimination and preterlOntliil. t;" .. aL" ...... L:. o:>n t.he bacia 
of race, color, national origin, or se¥ with respect to Feder~l 
•.• ~ont~acto.· But Execut~vp. Order 11246 already prohlbiL~ 
diacrl~nation b~s.d on race, color, reliqion, sex or national 
orioln in the employment declsion5 of covered federal 
Cl.>uLJ;Clctora. loa with .1.1 tedeT'" civil J.J.llht" lClW3, protection 
under the Executive Order extends to employees or applicants 
~egar~leaD or r.CB U£ qenri~r, inoluding wh~te m~'~B. The bill 
would ban practices that are already unambiguously prohibited 
under the law -- sucb aa -qUULdON or fixcd numarl0.~ t.r9Rt~. 
The Executive Order re9Ula;iollu are explic!.t that "goal." may not 
be rigid and inflexible quotas, but rl1LlleJ; tCllrgctll, roa80nably 
~ttain.ble by mAans of applyinq good faith efforts to make the 
affirmative action program work. 

'l'l'Ils, bl.LJ. ·wOU1.<1 elim!u<ll. ... ~ ·ofOi'CCP! .. moat .. £1::p.r.r.;'ve lIU!Ia8ure~ 
of foderal contractor ~ompliance, inclUding flexible 90&ls and 
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timetabls3. The bill prohibits the gr~ntlng"of a preference antt 
deCln ... ' LII .. I:.",IP "p" .. ferenoo" to DKlan "lIn advantaoe af any kind 
'llncludLng) a quota, set-asldo, numerical goal, tlmetab~e, or 
other numerical obju~Llye.- Thio definit10n i~ 110 broad as to 
sweep away approach." LIl .. !; care law£111, .. t .. nd.z:d t;'OTtltu:ate 
practice. ThUS, not only do~~ n.R. 190~ purport to -fix" what i8 
Dot hr.oken. 1t a1,0 breaks what 18 working well. 

Th~ lp.gislat!va attempt to ta~ legitimate goals and timetables 
with the bru8h or lllegitimate -quat •• u bO!1p.s r.he import~'I~ 
lagol and conceptl1s] distinctions betw&en the two. First. 0" 

feder~l contractor3 are nevet penali~ed solely for failure to 
me~L numerical qOQl0 -- only for fAilure to ~ke UOOd raith 
efforts toward ensuring equal opportunity. Furthermore, it 1s 
IItaO(1a.rC1 COrpUL·dL .... .:~c:tice for b ... i ........ G to" RAt. aOllla ~nd 
timetables to measure significant ~~p.cts of the1r operation. 
Privata bueine&ses CaD and du use n~riOQl goal." Your 
legislation would str1p busin83ses ot An ~ppropri~Le tool to 
measure their own progress 1n the !!O ~Lella -- thezc~y 
conuLLain1ng co~rQte f~QedOlll to ",nAure nondiscrimination and 
encoU~a90 equal opportunity in the Workplace. 

I respectfully urge you to reconsider th1s lB91~14t1gn and ~hQnk 
~gU for your ooncideration of t.h~se remarks. 

The orr1c~ u! Kcanaqcment and Budget statAft that there is no 
ob1ection to the submission of this report from the standpOint of 
the Adm1nistl'ation' II p~uyrom and that O"lIIuL.m~nt ot! I'. n. 19OD 
would not be 0 in accord with the program of thB PresIdent. 

2 
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Office ot" LegiSlative A1ralrs 

~".c 2mJO 

July 9, 1997 

The Honorable Charles Canady 
Chairtn:m 
Subcommittee on the COnstitution 
COllllllittee on the .TlIt11.ciary 
U.S. House.of Representatives 
Waeh~gton, D.C. 20~'~ 

Ilea,," Mr. Chai~n! 

Thio lettar provid •• thA np.pa~ment's initial comments On 
H.R. 1909, the "Civil Rights Act of 1997," wtuch would prohibit 
the pederal iovernmsnt f%om ugin~ ~"Y race or gender consciou8 
affirmative action programs in Pederal contr.cting, e~loyment or 
4ny o~her federally conducted program or ~~t.ivity. This bill w~s 
the BUbject of a SubCCllllllittss hearing on June 26. U97. Because 
K.R. 1'09 i5 .~b.tantially similar to n.R. 2l"A, a bill that vas 
'considered by the Subcommitt6e during tbJ;> 10Uh COngress, .no 
whicll \..1"" Admi.ni.t%.tion otrangly oppo •• el. our pORi t:ion rSIl1&l.M 
unchanged. The reasons for this oppoaition were the subject of 
t:est.imony ",.n<sented before the oulx:ommitt •• on I1.eembAr .,. 1995 
by then As8istant ~ttorney General Deval Patrick. That testi~Y 
1s attached tu Lhl. letter. As Mr. Pacrick at&t.el. if H.R. 2128 

.had been presented to .the Pre8ident, ths Attorney General would 
nave ;recommenCSed Ii V .. L.O. That l:'ot:Ollllll!!!ndation would aWl)' wit.h 
equal fo~e to B.R. 19o, and the Prellident bas indic.tea that hi!! 
would veto the b111. 

The Peparemant OppOasS lh~ ~ill for .evaral rc~~On8. P1~gc. 
there ia compelling evidence of both hiatorlc and ourrent 
discrimination against. m1noritie~ ~~ woman. Oeconci, the 
President's conviction that affirmative action is still necessary 
and that affirmative action programu ~LaulG be "mendCQ, not 
ended" remains unchanged. And third, the Administration bas made 
819I1ificlUlt progrells in its efforts to lluplClll'ltnt the Prooident' OJ 

"Illend, don't end" mandate and. to bring affirmative action 
progr~B into 0om.P1iance with the supreme CUU~t'3 deci5io~ in 
Adprand v... bIla. 

There ill an overwhelming bO«1y of evidence to support the 
. assertion that discrimination against m1nor1~lHa and women .till· 
exists and that there is a compelling governmental 'interest in 
addressing this problem. This ev1denee was ~~L forth in ~ha 

• 
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D~artme"t.'A 1995 testimony before this SUbcommittee, in the 
atateinP.nt.A of othex- witnesses, and in our MIlY 199(; propofllal'to 
reform ~rnmant ccntractin~ programs (see attacbed) . 

Briefly. ~Yidence convincin~lY demonstrates that minori~y 
buaine88 entrapYftneurs still facB eo~petitivB disadvantages 
))egaw:a of ~he1Y ,..ce. Additionally, minorities IiItill tllce 
disc~iminatioD in Ar.~king to secure capital for business 
format~gn and ~.n~inn. and with bon4~nq requirements, which 
of top exaoerbato t~ hind~cBG small, minor!ty·owned businesses 
fece 'in ce~in9 ~ac •• aary rAPital for bUsiness ~ansion, &nO 
make it impos.ible or ~xt~ftly difficvlt for minority-owned 
£i~~ to a~tiBfy bidding apecifir.Btions. Moreover, 
discriminaUgn in tIdIploymant by f!mlIloyars and trtilde unions hal 
bin.tered. minor it! ... frc\'ll obtain;.ng t.he technical and 'Professional 
experience ncccaa.~ fo~ ~ain.s. fo~tion tilDd success. 
Di.~imina~ion by ~Binea. "uppli~rA ~l.o makes it diffieult for 
mlaa~jty-owned fi~D ~o proff~r ~~~t.;t.ivs bids. even when 
"J:~ceIlD"" are opcn to them. 

Tho!! Peclerlll gO"Crnl!Io!IDt can help to OVFIT'r.OIne minority rima' 
lnabiliLy ~o achieve compotitive aucc .. ,,& in C~~rnmant • 
contract.!.,,\! by UDing Il n.~wly-tailor.d :affirmllt.ive action 
program thaL gIves those fi~ a fair opportunity t.n compete. 
J.n(lsed, ths cvl11"ao::e ciliows that .. hon Statlla or loo",it.i .. a have 
eliminate4 affl~u~t1ve action rc~irement" in their ~ont.racting 
rules, t:he UBe ur luillOrity £1rma hll .. plUlllUlet.cl. 'l'hi. 
uncontradiCted evi~~llce ~ .. mon.t~tes oonvinoingly that 
attiZ'l!lllt;l.ve action L'l;IIiuiremant. lire an ooperltial mechanism t:o 
ensure that small, m~lurity-awnecl firma have II r ••• onable WRY to 
ente~ into tile arena ur 'ijOvcmment o::gDtt:ooting, and to "'lItM 1 oj "h 
a recorc1 of governlllent cOlIl.I.act1ng ehe.t will pe:l:mit th_ to 
compete on a level playing rl~ld. 

Statistics on bUsiness rev.nue~ r~th~ oDtabl1oh the 
continUing neeo for IIIff1mat1ve acti.on in o;QDtrAo::ting .. J\. recCinl: 
stuc1y by the Urban Institute found that In.i.nority-owne>d nnw 
receive only 59 percent of b~ate and loc~l ex.p~it~reD that 
their availab:l.Hty sugge8ts they should be LBce;l.vi.ng. While 
minorities are 20 percent ot the population, Lhey own only 9 
percent of all Q.S. buBinelses, and receive ~~~& than 4 percent 
of all businesl rec&ipts. HlnOrity firms rec~lve, on averagc, 
only 34 'Percent of the gJ'Oss roCl8!ptB of non-m!.lIu.rity f11:m1l. The 
continued uee of race-conlilcious atfirl\llltive ;actiuu ill essential 
if minority-owned firns are ever to O'IIercome the WLLLi11'ld..ng 
p-ffects of racial discrimination on econ~c c0mp8tiLlun. 

Since the SUbcommittee'. hearing in 1~95, 81gniti~~lt 
~rogreeo haD been made on fulfilling ebe vres1dent's p1a4ge to 

mend. not end" afflrmativs action. '1'0 begin W11;11, tll .. 
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Dapa~~nt h~K coordinated an ongoing effort wltn ~aderal 
agaD019~ to eYNmina their programs to ensure that they meet th~ 
require_nts: of Mar.nd. For example, the Department or Derenll" 
ouopanded the sO ~&llea "Rule of TWo, a contracting aet-aaide 
program for 8oci~"y and economically dia8dvantagea businesses 
(SDBe), al.moat all of which are minority-owned businessel. we 
al.eo worked wi, th a ,"""her of /lQ'en"c1es to ensure that 
iIJUl>contraeting ... fforta were bfl1nlJ canied out in war,; that 
eatieficd aanatit~tional At-rice scrutiny. In addit~on. we worked 
with both the Depart_nt of Transportation and the Environmental 
1'rotectio~ Agllnoy to eno:urI.\ !".hat Faderlll aid programs would be 
llllJi'~.ment"d by both Fed"ral AnI'! State officiall in ways that 
Ojati:sfied the ctandard .. of AdB'r/lnd. And in July of 1995. the 
Departmane of tabor'~ Offiee of ~p.deral Contract ComplIance 
l'.tug~-a"", (OI?Cct') r.i .. ~ed it. pnl;ey statement probibiting the 
u.e of ~~acutivo Orde~ 11246 SORla ~A ~loyment quotas. Indeed. 
the TI:oUl8portll.tion J)epartm.nt reeent'y publishecl prcpoued 
regulat;lull6 that: refloat that: effort. The Department of Justice 
hU prcvilhill th" suhcom\IIittee with t~ IF.ot:t:ers ·s~t to 
departments Lbat reflact the r .. ault. of th ... AA reviews. • 

l'he Depa~\,.luttnt al~ illsuod .n'itten guidanl'!'" to executive 
DrancA agencies un II.ffi~tivc octiOP in emplo~nt that seta 
torth limit. CD \"1~ ability of ~onci.s to u •• ~~r.e as a factor 
in employment decJ.uionD. Thill guidanQI/o hu ft8\l1 r:",d in many 
agencies J:eVlewing Lbei" u.c of cr.ffiRlative aetiDn i.n employment 
to ensure that their efforts will ~atisfy -"riet 9r.nlt~y. and we 
are contidant that cba..u!je. in tneDe tlroae have been m .. rle. The 
Office ot Per.onnel Mam&lIl!1ment and the Eq\l.al ZmploYllllmt 
Opport\lllity CommiSSion lire .. orldng with t1>io Departlllllnt jn 
reviewing guidance tor FederHl Agencies in thi~ area. By banning 
the use of all ~meriaal. 1ndicaLU.tS and goals, the 1.g1~latlon 
will BV'ilcerate tile EXecutive Ord .. .t· lUU Jjlrogz'QJIl. Without thA 
use ot numerical inc1j.cat:ors. tbB orca would have no way to 
measure pro~g. or to i4ent1ty which ~~leyerl!l to review. 

Moat significantly, the ~deral ~~ul.itio~ negu1ation (FAR) 
Council. publiShed in the Federal Reg.isteL· 011 May 5). 1997, ... 
proposed rule that will 1IIOOify the way ~ which the Govornment 
can uae race-baaed affirmative action 111B •• unlli in procw:ing geode 
Mnd services from contractors. Th11 propo~e~ 1.ue i. h ... oa on 
!".hA May 1996 Juetice DepartlllBnt propoeal ttuLt \!OilClucica that 
rar:R-coneCiouS aft1%1Dativ .. action in ~(1era1 p:l-....;Llrem"nt i., Qtil·l 
n~edAd in order to he~p eliminata diecrlminatory u.r~ier. that • 
imp ... nA opportunitie. for mino~lty-owne4 bu.Ineli~Hti. Thi. 
prat>('I&al documents hlstorical and contilluing cl1sc.t·l",;;'wo.U.cm in 
th~ N~~a of Government contracts au~ gets :ortb \,.he oompe~l.ing 
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gcwernlll .. I1f" .• ' int&reat for continuing the use of raoe conscious 
r.llledie", . 

Unde~ the pTn~n.al. race will never be tbe exclusive tactor 
~n ~ aont~ot i9 ~wftrded. Th~ use of price credits authorized 
uncler the J'.c.er;o.l Ar.!lIlIbition and Streaml1n;l.ng Act (PABA) 1111'Sana 
tbGt ra~";J-aOJUlc!i.oua nff'1.rmative action is conllilie:red only 1n tbe 
p~aQDII af ....... aina b1nll from all fitllls eligible to bid, 
miJ)o".ity and non-minor~ t.y "like. Wbile affinlative !lction mar be 
• facto". in gOMe oontractn, the bidding procesl io open to al • 
'l'o tho oxtent that oootractll Are awarded by t:aking account of 
OOftlide~tions ethe". than prinA. those COn8ideration~ will be 
~ffectcd by the 11l1e of racia1 '!lctera, ensurinq that race is 
never elevated above qualifioationll for Federal contracts. 

In addition, the U88 of bencbmarkn Anaur&s that where race· 
collm;lOU:J aff!~ti.vQ aotion meall\,lres ar" ,Uled, they are ufled in 
iii mcwuer .thal;. 81lt.i!'lfiOc ,,!:riot _=tiny. 'l'hP. use of benchmarks 
en8lU.'tsti tho.1: affiX'IM!:ivQ aotion is \Ssgd 0I:11y where analysis of 
mino:l:1LY-QWIled f;j.rmL!l' participation in any given in6uliltxv 
demon.~$.·"L"8 that, withol.lt the '1Ule of a£fim!ltive action, 
mlnority~uwn8d fi1~ wol.lld not aecl.lre contractR ~t. a level 
COllllllODllural..I;! .titb their· aVAi.lability and capacotty. This is not a 
quo~al m1no~iLy fl~ ~ Dot limited to eont~.et9 ~t. t.he 
benc:bmark level • .rio~ sra they gw:ara.nteecl to obtain cont.""cto up 
to the benChmark 1"'"81. The use of bonat!maJOks en8ure .. that. whan 
the GoVermoo1l.e allow., "Ui~tive .. otien to be a £ac:tor in a 
contract &loIar(\, it is Ullw. only "here we MVO p~Qf that, withollt: 
such consideration, mino~lLy l:l.~ will fail to reoeive ~~ral 
eontractEl at • leval onll would axpect in s B)'Dt9lll fze8 of 
discrimination. 'L'bat:, at OO\U·O;". iD the aim of a.l.l of 
affirmative actlop; eo acbiEv~ " Bystem free of diDeri~nation. 
Aft~rmative action is a pans tl.l 1nll=0 that end ultimately is 
reachecS. 

The propose a rule inned DY the FAA council on MG.y 9 of thia 
year reflects the Justice uep~tment pru~ua~l and tb~ numc~oun 
comments rece;ivlld on the proposal. This 11.< .. =1IIPr8h=aivc 
proposed rule that WQ\,lld attect tns cant~actlu~ p~.cticeo of 
every executive brilIlch agency. It will ~rec~ .. bl;oo.d rOoQgc of 
affirmative action programs ~hat target a.9i6tauu~ tQ omall firma 
that lire owned l;ly socially pnd econOl!l1eally ~lsadvl:<ul..ilged 
individuals. It is a major effort by tbis A4min;i. .. \..L· ... t:1on to _nd. 
a~fi~tive action. 

Thank you for the apportuni ty to provide the r>epi:lL'L,nent' e 
initial comment on thi. bill. The Ottice at Managemenl.. ",,~d 
Budget has aQvilc6 US that ther& il no olljectlon ~o .. ulm~.Dion of 

• 
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tpis letter trom ~he s~andpulnt of the Administration'. ,p~ngram. 
I ask tha~ this letter ba made part of the hearing record. ' 

Arn1rew 1"1.1111 
Aseistant Attorney General 

Enclosu.re 

Cell The Honor«hle Robart Scott 
Ranking Minority Member 
subcommittee on tha Constitution 
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BACKGROUND 

( te.--

The Piscataway Board of Education decided to eliminate a position in the Business 
Education Department of the Piscataway High School. The two teachers with the least seniority 
in that Department were Sharon Taxman, who is white, and Debra Williams, who is black. 
Having started the same year, they had equal seniority. Rather than breaking the seniority tie 
by random selection as it had done in the past, the Board, invoking its affmnative action policy, 
used race as the deciding factor and laid off Taxman and retained Williams. 

The United States (Under the Bush administration) fIled suit against the Board,alleging 
that Taxman had been subjected to discrimination on account of race in violation of Title Vll. 
Taxman intervened, asserting her own claim under Title Vll. The Board sought to defend its 
decision by arguing that retaining Williams rather than Taxman furthered its interest in a diverse 
faculty. The district court found in favor of the United States and Taxman. By then, TaXman 
had been rehired, and the Board was in the process of eliminating its affmnative action policy. 
The district court awarded Taxman backpay and other monetary relief. 

When the Board appealed that money judgment, the United States (under the Clinton 
Administration) attempted to fIle a brief supporting the Board. The Third Circuit rejected the 
brief; but allowed the United States to withdraw as a party. With only the Board and Taxman 
remaining in the case, the Third Circuit affmned the judgment awarding Taxman monetary 
relief. The Third Circuit agreed with the district court that Title Vll does not permit non
remedial affmnative action and that race may not be used in layoff decisions. 

After the Board petitioned for certiorari, the Court invited the United States to express 
its views on whether certiorari should be granted. Although we urged the Court not to grant 
certiorari, certiorari was granted. The Board's brief is due on August 25, 1997, and Taxman's 
brief is due approximately 30 days thereafter. 
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DISCUSSION 

The Attorney General has primary responsibility for enforcing Title VII against public 
employers, and the EEOC has primary responsibility for enforcing Title VII against private 
employers. Consistent with those responsibilities, we have participated in th~ Supreme Court 
either as a party or as amicus curiae in almost every (if not every) Title VII case. ' Given the 
government's role as primary enforcer of Title VII, our tradition of participation in the Supreme 
Court, and the importance of the Piscataway case, we have a responsibility to the Court and to 
the public to file a brief stating the views of the United States. 

The question of what our brief should say is a sensitive one. After weighing several 
options and consulting with representatives of' major civil rights litigation groups, I have 
concluded that we should file a brief arguing that the money judgment awarded to Taxman in 
this case should be afftrmed on the narrow ground that the Board failed to offer or defend an 
adequate justiftcation for this particular race-based layoff decision. The Court would then not 
have to reach the broad question whether Title VII always precludes non-remedial affmnative 
action. Several considerations have persuaded me of the wisdom of that course. 

1. Most important, it is consistent with my understanding of the law. The use of race 
in layoffs generally imposes greater burdens than the use of race in hiring and promotion and 
therefore calls for a correspondingly greater justiftcation. In this particular case, the Board 
clearly failed to satisfy that burden. Although the Board, in the course of litigation, asserted an 
interest in faculty diversity, it did not offer any evidence that such an interest could not be 
achieved through hiring and assignment policies, which are less burdensome than the use of 
layoffs. In fact, the record showed that the faculty at Piscataway High School was already 
diverse. The Board asserted an interest in diversity in the Business Department itself, which 
contains nine of the high school's 141 teachers. But no evidence was offered that diversity in 
the Business Department would promote any compelling educational objective that would not be 
served adequately by having a faculty that was generally diverse, as the faculty already was. 
What is worse, the Board did not even offer any evidence that it actually relied upon a 
"department diversity" rationale when it made the layoff decision. Thus, while the opinions of 
the courts below were incorrect in concluding that Title VII forbids all non-remedial affmnative 
action, the actual judgme'nt awarding Taxman monetary relief should nonetheless be afflllll.ed 
because of the Board's failure to offer any adequate justiftcation for using layoffs to achieve 
diversity among this particular small subset of the faculty. 

2. There is a strong likelihood that ftve Justices will be inclined to agree with the Third 
Circuit's broad opinion that Title VII never permits non-remedial afflllll.ative action. Such a 
holding would be a disaster for civil rights in employment, rendering unlawful even the most 
carefully designed non-remedial afflllll.ative action plans. Our best chance of avoiding that 
outcome is to persuade one or more of those ftve Justices that th~ case can be resolved against 
the Board on narrower grounds, and that the broader issue need not be reached. The Court is 
sometimes receptive to the argument that a case should be decided on the narrowest possible 
grounds. And at least one of the Justices inclined to construe Title VII to bar all non-remedial 
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affInnative action may be concerned about the consequences of such a broad holding and 
therefore willing to put off that issue. 

Like our brief at the certiorari stage, the brief I propose would also argue our strongly 
held belief that Title VII does not preclude all non-remedial affinnative action. The Court may 
resolve that issue even if we urge it not to. We therefore need to address it. ~ually important, 
unless the Court believes that there is a strong argument for non-remedial affInnative action in 
some circumstances, it will have no incentive to decide this case on narrower grounds. 

I believe that the Court is virtually certain to rule' against the school board in this case. 
Our best opportunity to avoid a broad and hannful ruling invalidating non-remedial affInnative 
action in employment is to persuade the Court that there is a clear basis for affmning the money 
judgment on narrow grounds. 

3. The approach I propose demonstrates that we are serious in our commitment to mend 
(without ending) affrrmative action. The Board's claim that it fired Taxman in order to further 
Business Department diversity, in a school that was itself already diverse in its teaching facuIty, 
will be viewed by most members - perhaps every member - of the Court as indefensible. If 
we nonetheless attempt to support the Board, the Court is apt to conclude that we will support 
any use of race that is labelled affrrmative action. 

4. At a recent meeting in my office with representatives of civil rights litigating groups, 
I outlined the approach I am recommending here. 'No person at the meeting objected, and 
several offered encouragement. All agreed that the Board's decision is not defensible based on 
the record in this case. My stro'ng perception is that, while the groups may take a somewhat 
different position in their own fIling, they agree that it is important for the United States to take 
the position I am recommending. 

5. While the position I am advocating with respect to the narrow issue of Taxman's 
layoff is at variance with the brief that the govermnent attempted to fIle in the Third Circuit, that 
brief was written before the govermnent reexamined its policies on affrrmative action in the 
wake of the Supreme Court's decision in Adarand. As a result of that through reexamination, 
the Department of Justice issued a fully vetted memorandum that offered extensive guidance to 
federal agencies on the legal standards governing affrrmative action. Thus, our revised position 
on the narrower question is fully consistent with the conclusions of the Adarand memorandum. 
More significantly, we will strongly reaffrrm our previously stated views about the legitimacy 
of non-remedial affrrmative action under appropriate circumstances. 

6. Our brief at the certiorari stage has already paved the way for such a brief on the 
merits. In that brief, we stated that our present views on affrrmative action are contained in the 
Department of Justice Adarand memorandum. Consistent with that memorandum, we argued 
that a school board has an obligation to justify any use of race and that the mere assertion that 
race-based personnel decisions promote diversity is insufficient; standing alone. We noted that 
the use of race in layoffs imposes a different burden from the use of race in hiring or promotion. 
And we pointed out that the Board in this case had failed to produce evidence that diversity in 
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the Business Department served any educational goal that was not already served by diversity 
in the school as a whole. The brief I propose would simply add to those points the logical 
conclusion that the Board violated Title VII. 

7. The brief I am proposing would be called a Brief for the United Stites In Support of 
the Affmnance of the Judgment. While we could delay fIling such a brief until Taxman's brief 
is due in late September, I propose that we fIle it when the Board's brief is due, on August 25. 
Because the brief I propose will attack the Third CirCiJit's reasoning while defending· its 
judgment, it is appropriate to give both parties an opportunity to respond to it. Such a filing 
also eliminates unnecessary speculation that would arise with respect to the Government's 
position if the August 25 date for filing in support of the School Board passed without our 
participation. By filing on that date we can let a carefully crafted brief speak for itself, strongly 
defending affmnative action generally while fmding that a proper justification was lacking for 
the particular use of race at issue in this case. 

4 



·- . , 
"K".u.- "'-{t;v~L;vt.. c..<_1:. '

CM-~ 

\2-v..lA - \,AA.' \A(A..~ ~ 

~vb\t ............ 

Rights 
Institute 

July 30, 1997 

The Honorable William Jefferson Clinton 
President 
United States of America 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Dear President Clinton: 

When you delivered your "race relations" speech at the University 
of California (UC) on June 14, 1997, I, like most Americans, 
listened with an open mind to your message. You rightfully pointed 
to race relations as one of America's greatest challenges. While 
you and I do not agree about how to heal race tensions, I believed 
that our goals for our nation and its people were shared ones. 

When you announced the appointment of your Presidential Advisory 
Panel on Race, although I was deeply concerned about the one-sided 
composition of that panel, I essentially reserved public comment 
because of your assurance that the panel would "listen to Americans 
from all races" and "promote a dialogue in every community" as well 
as "help educate Americans about the facts surrounding the issues 
of-race." 

Yet, in the weeks following your San Diego speech, you, your 
panelists, and members of your administration, have given speeches 
and made public remarks which demonstrate that this endeavor is 
anything but open-minded and objective. 

Let me give you some examples. First, during your San Diego 
speech and your recent appearances before the National Association 
for the Advancement of Colored - People (NAACP) and the National 
Association of Black Journalists (NABJ), you made highly critical 
remarks about California's Proposition 209, as well as about the 
proponents of that Initiative. 

Those of us who voted for Prop. 209 know why we supported this 
measure. For you to tell the nation that the vast majority of 
Californians voted for the measure "with a conviction that 
discrimination and isolation are no longer barriers to achievement" 
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is just plain wrong. Your statement to the NABJ .- "I don't know 
why the people who promoted 209 in California think it's a good 
thing to have a segregated set of professional schOols"- is just 
plain irresponsible. 

No one "promoted" 209 more than I, so I believe it is fair to 
assume that you are characterizing me as a proponent of racial 
segregation. This is JlQt my position nor that of anyone I know who 
was involved in the Prop. 209 campaign. We do not believe a 
segregated set of professional schools is a "good thing"; that is 
why we are the ones in this debate who are fighting to unify 
Americans by having our government treat everyone as equals 
regardless of race--as the U.S. Civil Rights Act of 1964 intended. 
We acknowledge that discrimination still exists and we call on you 
to strengthen the enforcement of those anti-discrimination laws 
that are on the books. 

No one of goodwill wants our public institutions segregated. Yet, 
under your leadership the federal government continues to give 
financial support to historically black colleges. Are you not 
offended by government supporting the segregation manifested in 
these schools? Wouldn't your leadership be better demonstrated by 
encouraging those black students who were admitted to Boalt Hall, 
but who chose not to attend, to enroll at Boalt. 

You know as well as I that few public institutions -- even those 
with a prestigious reputation like Boalt -- can compete with the 
financial packages offered by Yale, Harvard, Columbia, Duke and the 
other private schools which most of those fourteen black students 
admitted to Boalt will be attending. The only way we can come 
close to matching such packages is to provide massive race-based 
scholarships -- and, ~ we Hill DQt gg. 

Instead of making inflammatory statements about "resegregation," 
why aren't you talking about what America needs to do to make black 
and Latino students competitively admissible without the need for 
"bonus" points based on race, or without our having to lower or 
change the academic standards for students based on race? Wouldn't 
it be more productive to engage the nation in a discussion on 
school reform -- including the benefits of magnet schools, charter 
schools and school choice? 

You went on to say, in speaking to the NABJ, "It would seem to. me 
that, since these professionals are going to be operating in the 
most ethnically diverse state in the country, they would want them 
to be edUcated in an environment like they're going to operate." 
Of course, we do. But, we are not prepared to abandon our 
commitment to the moral principle of equal treatment under the law 
in order to achieve that diversity. 

I am including. in this transmittal a paper written by one of the 
most preeminent political science professors at the UC Berkeley 

2 



, ..... ' • ..J 

Graduate Schccl cf Public Pclicy, Martin Trcw. Trcw's paper -
Racial and Ethnic Preferences in Admissicns to. the Law School of 
the university of California, Berkeley (Bcalt Hall) in 1996 and 
1i2Z shculd dispel any dcubt abcut the extent of the 
discrimination against Asians and whites Which has been occurring 
at Bcalt Hall in the name cf "diversity." 

If after reading this repcrt you are still inclined to blast 
Prop. 209 - which hasn't even taken effect, due to effcrts cn the 
part cf your administration to. thwart implementation of the measure 
- then I can only assume that ycu are, indeed, a prcponent of 
preferences and discrimination. 

In your speech to. the NAJB, Ycu said that " ••. a lot of pecple who 
even voted for Proposition 209 have been pretty shocked at what 
happened, and I do.n't believe the people cf California wanted that 
to. occur. I think the rhetorio sounded better than the reality to 
a lot cf people," 

What "shocks" us, Mr. President, is finding out that the 
magnitude of the preferences has been so. obscene. What "shocks" us' 
is that you and others are so ccntent to allew so many black and 
Latino students suffer the illusion that they were academically 
ccmpetitive when they were nct. What "shecks" us is the 
predisposition of seme, led by you, to maintain this fraud without 
honestly confronting the problem. 

What "shocks" me is that the President of the united states and 
his Educaticn Department believe that race-neutral criteria (such 
as grade pcint averages and standardized tests) are discriminatory 
solely against blacks and Latinos - a position which the Sacramento 
Bee characterizes as "an Orwellian misreading of the law." . I am 
"shocked" that yeur administration would fester the neticn that 
black and Latino high scheol and ccllege graduates shculd not have 
academic criteria applied to. them , and that they are incapable of 
ccmpeting in an open academic ccmpetiticn against Asians and white 
applicants? 

As the dean of admissicns at UCLA law school, Michael Rappaport, 
said, "I hope ••• the federal government is not suggesting an 
academic instituticn can't use academic criteria When evaluating 
candidates fer its academic programs?" And, yet, that is precisely 
what you are suggesting, and it is truly "shocking." 

Yes, I am "shocked" that an American president would say that he 
is locking for "ways to get around" a vote of the electorate (Prop. 
209) and a decision of a Circuit Ceurt (Hopwocd). 

Which brings me to. my concern about your race panel. Recent 
statements by the panel, including "one of America's greatest 
scholars, Dr. John Hope Franklin," give an indication that this 
panel is nct,in fact, appreaching its task with epen minds. 

3 



......... ' .. 

For example, ,Dr. Franklin, upon learning of your scheduled 
appearance at the NAACP conference, said, "The white side (emphasis 
added) has been in control of everything, so they're the ones who 
need educating on what justice and equality mGan." Do you 
seriously think comments like this will inspire all Americans -
including white Americans to join in this "great and 
unprecedented conversation about race?" I think not. 

I am not the only one who is recogniz'ing a bias on the part of 
your race panel. Ronald Brownstein 9f the Los Angeles Times 
reported last week that the message coming from the first meeting 
of the race panel was that "America is a racist country. Deeply, 
broadly racist. Perhaps irredeemably racist." 

Angela Oh, the only Californian on the panel - and one whose 
views do not represent the mainstream of her state on this subject 
- commented that the panel should, not' 'waste its time documenting 
the extent of discrimination because, in Brownstein's words, "it is 
so widespread." Oh herself said, "I don't need the data. I don't 
think any of us need the datal we know it's there." How does that 
square with your statement that this panel will help "educate 
Americans about the facts surrounding issues of race?" Clearly, at 
least one member of your advisory board is not interested in facts. 

Or. Franklin then described American culture as pervasively 
racist. "Our whole country, our whole practices are suffused with 
it," he said. " ••• Wherever you go, you are going to see this." I 
and the majority of Americans take great issue with this comment. 
America is not a racist nation. We surely have people--:-of all 
colors--who are racists, but our nation is not racist. 

These statements confirm that you and your panel seem to be less 
concerned with improving race relations than you are with derailing 
the national movement to eliminate affirmative action preferences. 
This has to be what you meant when you called on the NAACP to help 
you "turn this thing around." 

On the day that you told the NABJ and the NAACP that you were 
trying to get around Prop. 209, the UC Regents approved a plan, 
developed by a Task Force which my resolution (SP-l) created, to 
improve the academic performance of black and Latino students so 
that they won't need preferences based on their skin color and 
ethnic background. Why can't you applaud our efforts to engender 
diversity at UC the right way instead of complicating them? 

I sent you a letter before your speech in San Diego which 
articulated a perspective shared by the supporters of Prop. 209. 
It is clear from your comments of late that either you did not read 
the letter or that you simply chose to ignore the alternative 
perspective presented (a perspective" I might add, that is shared 
by a majority of Americans). 
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One paragraph from that letter bears repeating: "If your legacy 
is to be that of a president who provides leadership in improving 
race relations among our people, I respectfully submit, Mr. 
President, that it must be as one who smoothed the transition from 
race matters ideology to a less race- and color-conscious America, 
and eventually to a nation where race and slein color are as 
irrelevant as our blood type in American life and law." 

Until now, I have been hopefuIthat your 11th-hour entry into the 
debate about race in America would advance the issue and move us 
forward toward one nation, as you profess. Now, I pray that at the 
end of this year-long project that matters will not be worse as a 
result of your efforts. To accuse a majority of the people in the 
state which represents one-eighth of the nation's population of 
promoting racial segregation is not my idea of improving race 
relations. To describe this nation as a racist nation is neither 
productive nor true. TO the -contra·ry,· ·it is a sure-fire formula 
for heightening resentment, bitterness and polarization. 

From the beginning, many have said that your panel is not 
balanced enough to reflect the different American perspectives on 
this issue. If you are truly interested in having this panel's 
work taken seriously, I strongly suggest that you expand the panel 
to include an equal number of those with views different from those 
presently represented. People lilee Shelby Steele, Linda Chavez, 
William Bennett, Anita Blair of the Independent Women's Forum, 
Sally Pipes of pacific Research Institute, Abigail Thernstrom, and 
Ed Koch, a former Mayor of New York come to mind. 

Further, if you want to advance the dialogue about race 
relations, and if you want to know what prompted the people of 
California to approve Prop. 209, I invite you to come to California 
to an audience of my choosing and make your NAACP/NABJ speech, and 
I will go to one of your choosing and make the case for Prop. 209. 
It is no act of courage for any of us to appear before crowds that 
are selected for their affection toward our respective positions 
and tell them what they want to hear. 

Above all, for the good of the nation, I plead with you and your 
advisors to discontinue using inflammatory rhetoric suggesting that 
the proponents of 209 want to "resegregate" America. This most 
assuredly will divide us into separate camps that will be more 
polarized at the end of this dialogue than we were at the 
beginning. 
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Racial and Ethnic Prefe rences in Admissions 10 the Law School of the 
University of Callfontia, Berkeley (Boall Hall) in 1996 and 1997 

Martin Trow 
Graduate School of Public Polley 

U.c. Berkeley, 94720 

Affirmative Action and Discrimination al Boall 

In all the talk about affirmative action we hear a good deal more 
rhetoric than facts, There were very few facts during the President's speech In 
San Diego on June 8, but he, along with many others, have made reference to 
Berkeley's Law School (as well as to the Law School at the University of 
Texas) as evidence of the bad effects of the abolition there of what Is called 
"affirmaUve action: What almost no one has talked about are the eHects of 
the old ethnic and ractal preferences In admissions on those excluded as well 
as on those admitted. But It might be useful to actually look at the patterns of 
radal and ethnic preference based on information about the appUcatlons and 
admissions to BoaltHallln 1996 provided by the School Itself, that Is, the 
patterns In place before the new poUcies passed by UCs Regents In July 1995 
were put Into effect there.1 What we see In these figures Is a pattern of 
discrimination based on racial and ethnic preferences that far exceeds almost 
everyone's notions about the nature and effects of affirmative action, whJch 
most of Its supporters have imagined to refer to a marginal advantage given 
to members of some groups over others of roughly equal ablUty and 
quallBcation, What we see In these data are not marginal advantages to 
disadvantaged sodal groups, but gross preferences that can only reflect a 
pattent of radal and ethnic bias. 

Admissions to Boalt has been organized around pladng appUcants 
Into one of four ability Ranges, A through 0, from the highest scores to the 
lowest, defined by a combination of the student's grade point average and 
scores on the LSAT,2 In 1996 only 855 students were admitted to Boalt out of 
4684 who applied} But the proportions admitted were very different among 
the different ethnic and radal groups and In the different ranges, 

1 These data were obtain.d by Mr. Dan Guhr, a graduale studtnt at O~ford Univ .... ity dOing 
his dissert,tlion on comparative patterns of access to hight< education in seveial advaneod 
societies. W. want to thank the OffiCI of Admissions.t Baalf Hall far makIng thu. data 
available to us, 
2 For example, the chart for California ri!sidentl deEin .. Range A as including stepped 
combinatiansof GPAS from 4.00 to 3.80 andl5AT. from 167 to 178. 50 a CPA of4.00 andlSATs of 
167 to 171 are induded, as are a CPA of 3.80 and a lSAT sc",e of 178. . 
3 In both 1996 and 1997 fewer than I applicant out of eVelY 5 wert admilt.d by Boalf, (18.2% in 
1996 and 19.91'. in 1997). 
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tet us first look at those students whom we can call "Asian," made up 
of those who Identified themselves as of QUnese, Japanese, Korean, 
Vietnamese, East Indian and Pactac Island origins; then at students in four 
groups - Blacks, Chlcanos, Puerto RIcans and Native Americans - whom we 
can refer to as "Affirmative Action," or A.A., groups, who were the objects 
and benefldaries of radal and ethnic preferences before the Regents· action of 
July 1995; and then at the group of appllcants who are "Caucaslans,"4 Each 
cel1ln Table 1 shows the numbers In a sped£lc ethnic and ability Range group 
who were admitted to Boalt as a fraction of the n\tmber from that group who 
app1!e~ with the ratio of those numbers In percent below. 

Tablet 
Ratio of Applications to Admissions, UC Berkeley Law School, by 

Ethnic or Racial Group and Ranges, 1996 

Ability Range 

A (high) B C o (tow) 

ethnic admit/app admit/app admit/app admit/app 
group ratio ratio ratto ratio 

Asian 36/37= 59/85", 24/1'l7 '" 2/492= 
97% 69% 19% .4% 

A.A. group 2/2= 15/16", 27/35= 100/696= 
100% 94% 77% 14% 

White 157/166= 182/295= 101/607= 19/1223= 
95% 621. 17% 1.5% 

4 Pive applicant groups reported by Boall are omitt~d from these tobl .. and discussion. . 
Student. cwsified u ·Foreign.· "Other,' and "Dec!tned to Answer" wea clearly treated In 
1996 as not eligible for affirmative action preferences -. with admission/applications ratios 
much like Caucasians and Asians. We also omit the small groups of "Pilip ina and "Latino" 
applicants, who were admitted at slightly higher rates than Caucasians and Asians,:but were 
not accorded the same affirmatiVe action preferences as werl! the four group. that we tnclude tn 
the! cateso.,.. The key u in the proportion. admitted from Ranse 0 applicants: in 1996 only 4 
out of 111 Latinos and 2 out of 64 Pilipinos who were Range D applicant. were admItted. 
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A glance at this table shows dramatically the workings of affirmative 
action as It was exercised at Boalt Hall before the application of the new 
Regents' policies, a pattern of very large dlfferences between these groups In 
the ratios of adml~slons to appIlcants within the three of the four ability 
ranges. Only 18 applicants from the AA groups fe11lnto the top two ability 
Ranges, and all but 1 of them were accepted And that Is true for the other 
two groups: almost all applicants from Range A were admitted. But 
substantial dlfferences In admission rates begin to appear among applicants 
from Range B (69% and 62% for Asians and Whites respectlvely, versus 94% 
for AA groups), and are very large In the lower tWo ability Ranges C and O. 
Of the 124 Asian applicants In Range C, only 24, or 19%, were adrnJttecl; and 
of the 6W whites In that range, 101, or 17%, were admitted. But of the 35 
members of Afflrmative Action groups In that Range, 27 or fully nr. were 
admitted. And In the lowest ability Range 0, only 2 out of 492 Asian 
appllcants were admitted (.4%), as compared with 100 out of 696 (14%) 
Affirmative Action appllcants. The proportion of Whites admitted from that 
ablllty Range, 19 out of 1223, or 1.5r., was almost as low as anlOf\g the ASians. 

When we look at spectfic ethnic groups, not shown In this table, the 
dlfferences are even more striking. In ability Range C, 10 students of 
Japanese originS appUecl; an equal number of Blacks applied for admission In 
that same Range. All 10 Black applicants In that Range were accepted, not one 
of those of Japanese origins. Of the 384 Black applicants In Range 0, 62 were 
admitted By contrast, of the 174 appllcants ot ChInese origins In that same 
ability Range, not one was admitted to BoaJt Hall. 

Changing PaHems in 1997 

The appHcatiOfl of the new Regental rules had a noticeable effect on 
these dlscrlmlnatory patterns of admissions. In 1997, the correspondlng 
numbers and ratlos for these groups look as follows (Ranges A and B are 
combined for simplicity) In Table 2: 
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Table 2 
Ratio of Applications to Admissions, UC Berkeley Law School, 

by Ethnic or Racial Group iJnd Ability Ranges, 1997 

AblHty Range 
A + B(hlgh) C O(low) 

ethnic admlt/app admlt/app admlt/app 
group ratio ratio ratio 
Asian 75/79= 35/81= ··4/282= 

95% 43% 1.4% 

A.A. group 15/14= 9/20= 26/461= 
100%5 45% 5.6% 

White 326/380= 134 /51S=. 23/978= 
86% 26% 2.31. 

<Pl0:3ePM Den 

While In 1997 traces of racial/ ethnic preference are stili to be seen In 
the admissions patterns - the dlstlnctly lower proportions of Whites. 
admitted In Ranges A through C than of the other two groups, and the higher 
proportions of A.A. groups admitted In Range 0 - still the contrast with the 
patterns of 1996 15 dear: the Inequities In admissions ratios among the several 
groups are greatly reduced. The impact of the Regents· policies abollshlng 
race and ethnic preferences Is visible In the figures, and take on added 
significance when we see what inequities they were addressing In Table 1. 

On the decline in minority admissions between 1996 and 1997 

Various observers of the changes In the pattern of admissions to Soalt 
Hall between 1996 and 1997, including the President of the United States, 
have noted that when the new rules were put Into effect in UC, Black and 
ChIcano enrollments In Boalt fell dramatically. And that Is In fact the case. 
We might ask how that decline came about, and In what portion of the 
applicant poollt was most pronounced? 

Between 1996 and 1997 the applications to Boalt by Blacks fell from 401 
to 254, a drop of over a third (37%). The number of Blacks admitted to Boalt 
In those years fell from 77 to 18, an even bigger decllne of over thtee-q,uarters 

5 This anomaly exists in Ihe original data; we have just !ruled Ihe ratio as 100% 
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(77%). Similarly the number of ChIcano applicants to 80alt fell from 283 to 
195, a drop of nearly a third (31%), and of admits from 53 to 27, a drop of 
nearly half (49%). 

Where did these declines come from - among the ablest or least highly 
qualified applicants? 

First, let us look at the changes In applications and admissions of 
Blacks In the three higher ability Ranges between 1996 and 1997. In 1996 15 
Black students In those Ranges applied, and 15 were admitted. In 1997 11 
applled and 7 were admitted. So there were only 4 fewer Black applicants 
between those years, and 8 fewer admits In those higher Ranges. However, In 
Range 0, where almost no Asian or WhItes are admitted (see Tables 1 and 2), 
the sharpest declines In both Black and Chicano applications and admissions 
occurred. Between 1996 and 1997 there. was a decline In Range D Black 
applications from 384 to 239, and of admissions from that Range of from 62 to 
11. Thus, of the total decline of 59 In the number of Blacks admitted to Boalt 
between 1996 and 1997, 51, or 86% were from the ability Range D, where few 
non-AA students were admitted In either year. One can at least raise the 
question of whether 50 many of those students should have been admitted on 
affirmative action preferences In 1996. 

Among ChIcanos In Range D, the decline In applications between 1996 
and 1997 was from 250 to 175, a drop of nearly a third (31%), and of admits 
from 53 to 27, a fall of nearly half. But again, the decl!ne came largely though 
not entirely from Range D candidates. Of the whole decline of 26 ChIcano 
admits between those years, 12 were In Ranges A through C, and 141n Range 
D. So a little over half (54%) of the decline In ChIcano admits came from 
appllcants in Range D. 

If we were to add In the smaller AA categories, Native Americans and 
Puerto Ricans, the figures do not change much. In 1996 18 applicants from 
these two group were admitted as compared with only 4 In 1997. Of the 
difference of 14 applicants,S came from the hlgher three Ranges, and 9 from 
Range D, nearly two-thirds (64%) of the total decline In admits from those 
groups between those years. 

If we combine these AA groups, as we did In the Tables 1 and 2, we see 
that there was a decline of 99 persons from these four AA groups admitted to 
80alt between 1996 and 1997. Of these, 74 represented a decline In admissiOns 
of applicants from ability Range D, or almost exactly three-quarters (74.7%). 
These were applicants who probably would not have been admitted In 19961£ 
they had been Caucasian or Asian, or had "Declined to Answer" the question 
about their ethnldty, or In fact In any other than the four AA categories. 
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Conclusion 

After all the talk about diversity and excellence, we see In the 1996 
figures the true face of "affirmative action." a pattern of gross radal and 
ethnic diSCrimination that reminds us of past patterns of academic 
discrimination agalrLst Blacks and Asians, fews and Irish, and others. No 
rhetoric can justify these patterns; and the Regents were right to abolish those 
practices, as also were the California voters who passed Proposition 209 In 
November 1996. Much of the Justification for racial and ethnic preferences 
has pointed to Its supposed advantages for the preferenced groups -
"advantages" which may Include the stigmatizing of all the members of those 
groups, Including those who gain admissions to universities on their own 
merits. But almost nothing Is said about the costs to the non-preferenced 
groups, many of whom also suffered discrimination In the past and who now 
suffer the new forms of discrimination that "affirmative action" has 
Institutionalized. 
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OPINION 
~~ 

Tuesday. July 29. 1997 

Racial c:ynicism.. . 
Clinton probe of DC admissions ignores the law . . ..' . .' ." ~ 'J udith Winston: general counsel of the U.S. 

. Department of Education, apparently . 
believes that federal civil rights law . 

requires the University of California to do . 
what the U.S. Supreme Cou'rt and the law 

. !.>!lrely permit: Grant racial preferences ill 
lj~.1nissions. Alarmed that black and Hispanic 
,~'/ir.ollment at University of California law . 
&~'polsis falling in the wake of the universi- . 
fy.fdecision to end racial preferences in . 
admission, her department's Office of Civil . 
Rights is now investigating UC on the tlieory 
that using academic standards in .' . 
!Hlmissions is a form of racial dis
cviinination. 

That is an Orwellian misreading of 
th'e law. Equally important, the 
in.\:Cstigation is an.abuse of federal 

. power, designed to punish' '.'. 
~~rifornia and its citizens for 
making a decision on affirma; 
elve action that, however'ovcr- . 
'IIi'bad it may have been as a . 
m:~tter of policy,.is plainly 
within the scope of the 
Q.o~stitution. . 

are also racial discrimination? 
In cases involving employment, the'Sul,lreme 

. Court has indeed held that employment stan- . 
dards that have a disparate impact on minori-' 

. tics and women must be justified. That has" . 
properly allowed job-seekers to challenge job 
requirements, such as minimum height \ 
requirements for firefighters;that aren't rele
vant to the job and' were used to exclude -
women. 

Blit in the 1.978 Bakke case, which.uphel<! 
affirmative action at UC, the U.S. Supreme . . 
Court gave broad deference to universities in" 

setting admissiim poUcies,- evenper-. 
. . mitting the use of race as·a .-
. . ·plus" factor. The theory.' . 

behind the Clinton 
administration investi- . 
gation turns Bakke on··· .. 
. its head: Universities.'· 

get' no deference in admis
sions, an 'always'subjective .. ,,, • 
. process; and racial criteria 

are mandatory. And ]le.ace '., 
is war and· love is bate.: ': 

J~ comments to the Los 
Angeles Times, Winston said 
tl1l1.t.-in dropping racial prefer-, 
eiices .and relying on individual 

~;!;l!».;,(:;;~:;i;j·:.;~· '1' . I' t wC!ltld b~ Wrcin~forUq' • 
I:~:~;;<~·'::;N;;!';~,:;·' . to rely 'entirely on mecha-

. nistic measures such as gTades··and:;. 
test scores in admissions. Grades> .. ·:.! 

.!tr3:des and test scores; California may' . . 
')laye broken .the law, She implied that if UC's 
'tl§:fof academic standards in admissions 
Wiltkcd to exclude minorities, the burden . 
w)lJlld fall to the university to prove "those are 
\!9!;.best measures" for selectirig students and 
"ria:other nondiscrimiriatory alternatives· are 
available. 

W· hat next? Will the Clinton administra
. tion also decide to investigate Cal and 

UCLA because their use of such criteria as 
~.c;9.ting averages and rebounding prowess, 
'llb.ich have worked to exclude whites, Asians 
a/;\t;! Hispanics from their bask~tball teams, 
, ....... 

, . mean different things at different . .'. "./ :' 
. schools and tests carinot meas.ureper-;~.; t':: 

sonal qualities such as·initiative, empathy,: ....... : .. 
leadership.and creativity. And in fact, thaU.C .: 
law schools correctly used other criteria;",:, ." .... '. 
including giving preferences to students from' 

. disadvantaged backgrounds, in picking their· " . 
next class.- . . 

But the. Clinton administration ignores tliat, 
fact as blitholy as it ignores the law. With its. 
'investigation, it courts minority voters·by· '" 
h<:>lding out the false hope of restoring affirma~' 
tive action at UC. How does that kind' of cyni- . 
cal politics lead to the racial healing tlie presi
dent,says he seeks? 
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July 23, 1997 

MEMORANDUM FOR DISTRIBUTION 

FROM: DAWN CHIRWA 

SUBJECT: Active Affirmative Action Cases 

As I promised at our meeting last week, following is brief background on and 
status of the four main active court challenges to affirmative action. 

I. Adarand Constructors, Inc. v. Pena -- Remand 

After being reviewed and decided upon by the Supreme Court, Adarand was 
remanded back to the district court in Colorado to review the Department of 
Transportation's affirmative action program at issue (the subcontracting 
compensation (SCC) program) under a "strict scrutiny" standard. After reviewing 
the case under this heightened standard, the district court found that the SCC 
program is unconstitutional and enjoined the Department of Transportation from 
further use of the program. Although the SCC program is distinct from 
Transportation's Disadvantaged Business Enterprise (DBE) program -- SCC is a 
relatively small, direct federal procurement program while DBE is a much larger 
procurement program funded by the federal government but administered through 
the states -- the court provided the plaintiff with declaratory relief against the DBE 
program by ruling that it is also unconstitutional. The court did not, however, 
specifically enjoin Transportation's use of the DBE program. 

More specifically, the court found that statutory provisions underlying both 
the SCC and the DBE programs which presume that members of certain racial 
groups are socially and economically disadvantaged did not pass constitutional 
muster under a strict scrutiny analysis. The court determined that although there 
was a compelling government interest for such affirmative action programs, the 
social and economic presumptions failed the narrow-tailoring prong of strict 
scrutiny. 

Since the district court did not specifically enjoin the use of the DBE 
program, Transportation has made clear that it will continue to implement the 
program in Colorado unless and until the program is enjoined. In response, Adarand 
filed a preliminary injunction motion asking the court to enjoin the DBE program as 
well as the SCC program. A hearing on this motion will be held July 25th. 
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The July 25th preliminary injunction hearing has become further complicated 
by that fact that the Court denied Justice's request to participate as a party. This 
request was necessary since Adarand's preliminary injunction motion was filed only 
against the State of Colorado -- which actually awards contracts and expends 
federal funds through the DBE program -- and did not include Transportation (which 
represents the United States' interests) as a party. Justice expects to appeal the 
denial, but it is not likely that this appeal will be decided in time for Justice to 
participate in the hearing on the 25th. Justice is hopeful, however,that it will 
eventually be allowed to intervene in the case and join with the State in appealing 
the district court's decision. 

II. Dynalantic v. The Department of Defense 

This case is a constitutional challenge brought by Dynalantic, a small 
business, against SBA's 8(a) program. Dynalantic challenged the Department of 
Defense's placement of a certain procurement contract within the 8(a) program, 
effectively excluding Dynalantic from bidding on the contract since Dynalantic is 
not eligible to participate in 8(a). Among other things, Dynalantic claimed that 8(a) 
is unconstitutional because of the underlying presumption that members of certain 
racial minorities are socially disadvantaged and therefore presumed eligible for the 
program while non-minorities do not have the benefit of this presumption. 

When the case was first brought in the District Court of the District of 
Columbia, Justice defended the case by arguing that Dynalantic lacked standing to 
bring the case -- in effect saying that Dynalantic should not be allowed to sue 
since, by that time, Defense had withdrawn the procurement contract at issue from 
the 8(a) program and submitted it to an open bidding process. Although the district 
court agreed with us, the D.C. Circuit Court ruled recently that Dynalantic does 
have standing to bring this case and can challenge the constitutionality of the 8(a) 
program. 

The case has been sent back to the district court where Justice anticipates 
defending 8(a) against a substantive attack. The case will be heard by Judge 
Sullivan who ruled in our favor on the standing argument. As part of its litigation 
strategy, Justice may point to our ongoing procurement reform as proof that federal 
procurement programs, including 8(a), can be brought into compliance with 
Adarand. 

III. Piscataway v. Taxman 

This case arose after the Piscataway district's school board decided to 
eliminate a position within the business department of the district's high school. 
Faced with two teachers -- one white and one black -- who were equally qualified 
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and similarly situated with respect to seniority, the board decided to retain the 
black teacher in favor of the white teacher on affirmative action grounds. Although 
this was the first time since its inception that the school board had invoked its 
affirmative action policy as the basis for a hiring decision, the board stated that 
affirmative action was warranted in this case in order to preserve a racially diverse 
business department within the high school. 

Taxman filed suit and won at the district level and the school board appealed 
to the Third Circuit. In 1992, while the case was still at the district court level, the 
Justice Department joined the case on Taxman's behalf. On appeal, however, 
Justice sided with the school board and submitted a brief defending a school's 
ability to use affirmative action -- both in hiring and lay-off situations -- for purposes 
of promoting racial diversity. The Third Circuit treated Justice's change in position 
as a request to be dismissed from the case, dismissed the United States and ruled 
in favor of Taxman on the merits. In doing so, the Third Circuit held that 
non-remedial affirmative action is impermissible under Title VII. 

The school board then asked the Supreme Court to hear the case and the 
Court, in turn, requested the views of the United States before deciding whether to 
hear the case. In response, Justice argued that the Court should not hear this case 
because it was not an appropriate vehicle for the Supreme Court to decide the 
important question of whether Title VII permits non-remedial affirmative action in a 
hiring context. First, the school had not adequately built a record that 
demonstrated a need for racial diversity within this one department in the high 
school. Second, this case arose in a lay-off situation and the vast majority, indeed 
virtually all, affirmative action programs are used when making hiring and promotion 
decisions. Justice argued that for these reasons the case was not suitable for the 
Court to decide a broad issue of national significance. Most civil rights 
organizations agreed with our position and none filed a brief on behalf of the school 
board at that stage. 

As you are all aware, the Supreme Court decided recently that, despite our 
urging the Court not to hear the case, it will review the Third Circuit's decision in 
Piscataway in its next term. We are working with Justice to determine what action 
on our part is appropriate in light of this event. 

IV. Proposition 209 Challenge 

A group of civil rights organizations and individuals filed a constitutional 
challenge to Proposition 209 the day after the referendum passed. These plaintiffs 
were successful at the district court level with their argument that Prop. 209, in 
amending the constitution to prohibit the State from using "preferences" based on 
race or gender, establishes a higher political-process hurdle for women and racial 
minorities to overcome when they seek programs which benefit them than 
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non-minorities face when they seek similar programs. The United States joined the 
plaintiffs' challenge as amicus curiae on similar constitutional grounds. 

A three-judge panel of the Ninth Circuit has rejected the plaintiffs' and our 
constitutional arguments and denied our request to enjoin the implementation of 
Prop. 209. However, the plaintiffs and we have requested a re-hearing of the case 
before the entire Ninth Circuit and are awaiting a decision on this request. 

To: 

Sylvia Mathews 
Maria Echaveste 
Elena Kagan 
Judy Winston 
Minyon Moore 
Ben Johnson 
Gene Sperling 
Cheryl Mills 
Rob Weiner 
Thurgood Marshall, Jr. 
Ann Lewis 
Ann Walker 
Mickey Ibarra 
Jose Cerda 
Doris Matsui 
Richard Hayes 
Beverly Barnes 
Richard Socarides 
Andrew Mayock 
Tracey Thornton 
Alphonse Maldon 
Susan Liss 
Janet Murguia 
Andy Blocker 
Peter Jacoby 
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July 14, 1997 

AGENDA 

2. Implementation Issues / Timeline 
* Benchmarks / GSA data system changes 
* SBA pricing Proposal 
* New certification system 

3. Legislative Issues 
* HR 1909/S 950 - (.~ l.; \ l. r """" ~~ vJ.i,. 
* S 936 
* NEXTEA DBE program 
* Small business goal increase 
* Contract bundling (" 
* S208 f)1'-~ kn>vq lll. 
* Comp demo extension ~ ;.--

4. Regulatory Issues / Status / Timeline 
* FARRegs 
* SBA Regs 
* DOT DBE Regs 

5. Communication / Outreach 
* Overall Message: Administration support of affinnative action 
* Things we have done to mend aftinnative action programs 
* Wynn Press Conference 

L __ 



-Agenda for 7/15 Affirmatiye Action Legislatiye Subgroup Meeting

Legislative Issues 
__ ;) _ ':11;..,..:,.\ \.... 1'" '1' ....... \;, \ - '-' - c.. , ..... 

• H.R. 1909 by CanadylC pbell and S. 950 by McConnelllHatch Lc.~ l ......... ~/D oL -
• 1>.-.-... v .... hJ. 

• HouseJudici 1Committee mar~p \ .. M't<IM" e:.-'t .. It............ -l""f~ • ~ 
• Senate staw bel.- ~ _~ ...... ? I r r vv- ... ~... -e ....... ~\...-

k r<tp .... ~ l.l,,£t..:., wvWort.:oA..( <..vI "i.. LJ!. f..l..v .. I4u. "f~ ~~ . 
• Issues to resolve for Small13usiness Reauthorization Act SAP (or prior to Senate floor) 

• Contract bundling in federal procuremenC -•... - - - - - - - - . --J 
• S. 208 by Bond (HUB Zones) , 
• Small Business Competitiveness Demonstration Program extension ~ 
• Small Business Contracting Goal Increase,. _ • - .• - -- ~- - . -I • 

• Section 824 of S. 936, National Defense authorization' bill 

• NEXTEA Disadvantaged Business Enterprise program 

Additional Issues with a Legislative Impact 

• 
• 

Administration efforts to develop and implement benchmarks 
Pending court cases (piscataway) 

c:v-v-... ~~ l .....n..' --- .l.. ...Q. ~ 
~ ............ ...,..:> • \_ C ~ L:. ,,-,-,,-e.o.. '--I ~.... '> • .1 . 
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FROM: SCHROEDER, L. P.4/5 I~UL-08-1997 17:57 TO:ELENA KAGAN 

uv:1 ~\\...h -
.-"--._00 __ - .. _ ... ___ . ___ ,, __ .. _. 

~ v""" 1.; ~ /1....1: '- POllolf Fax No:e 7671 
~. . 0.., ?111/tn ]!l'~ • .:L 

T°'J"d. "/£l. ..J. 
OoJC_;,.,., 6 

PIIoro'US 
Fa ... . ~~'I..L.. 

The Honorable Charles T. canady 
Ch".irma.n, Subcornmi1;1;oc on tho conetitueion 
Committee on the Judiciary 
United States Houee of Rep~e .. entativee 
Washington, DC 20515 

Dear Chai~n Canady: 

Pnsm 
.. 

r:n. I.; 
.' 

Phono If 

F.'" 

I am .... riting to express my strong opposition to the passage of 
ILIt. ~,o" 1.1u;! "cJ.vJ.l IU~IlL" Ace ot 1'97. U I believe t:be 
legislation that you have introduced, like its senate 
counterpart:, WOU~,,};)'j.,.g.ett'1mental to the goal of ensuring equal 
opportunity. As e~retary of Labor· 3' responsible for the 
Office of Federa Com:ract c::ompllaifce programs (OP'CCP), the 
agency that enforces equal opportunit.y laws cClvl!r:1 ng fp.np.T'1I1 
contractors) I am concerned that the legislation woul~ 
compromise contractors' ability to recruit qualified women and 
minorities and curtail the Government'~ ability to o~tain tull 
relief in proven cases of racial and other unlawful 
discrimination. I would recommend a veto should the legislation 
pass in its current torm. 

The bill's stated purpose eeems reasonable on its face: to 
"prohibit cUscrimination and preferential treatr.1ent on the bll.sis 
of ~ace, color, national origin, or aex with ~~spect to Federal 
.. contractS." Indeed. this is the function of the long
standing Executive Order 112~6, which prohibits discrimination 
based on race, color. religion. sex or national origin in the 
employment decisions of covered federal contractors. As with all 
fo>.np.ra.l r.1v1l r; ght:R lIlWR. prnt.Ar.I:l nn llnilf'lr t.h", li:YAr.lJl".1 VA ()rl'lAr 
extends to the employees or applicants regardless of race or 
9'",,,c'lAl", in~11lriing ",hit." m"l"'R. Th", hi" WP1.,1r:l h,m I"r.:.c.tir""", th.:.t
arc already unambiguously prohibit~d under the law··· such QB 
"qllnt.lu," nT' 1'; ..... c'l nnm"',..; C'!"l t."rg",t.A. 1'h .. 1l.YAC'!llt. i VA n,..r1 .. ,.. 
regulation!:! are explicit that "goals" may not be rigid and 
1n1'1 ",,,,1h' ... 'J"nt."". bllr. r",h ... r ,argp.,s, rp.Rsonablp. ar.1:a:inable by 
means of applying good faith efforts to make the !l.ffirmativEl 
act ion progr.l1n "'ark. 

Thia bill would eliminat~ coma of O~CC~'o moat effeotive moaourec 
of federal contractor compliance, including flaxible gOD.ls £lnd 
timetables. The bill prohibits the granting of a preference and 
def1.nee che term "preference" co mean "an a~vantage ot any k1.nCi 
(including) a quota, set-aside, numerioal goal, timetable, or 

-
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Th~ Honorable Charles T. Canady 
Page Z 
.Tilly 8, 1997 

FROM: SCHROEDER, L. P.5/5 

o~her numerical uujl!:ctive." ThiEl definition i8 so bro .. t'I >I!; to 
sweep away approaches that are lawful, scand~,u corpQ~ate 
practice. Thus, not only does H.R. 1909 purport to "fix" what is 
not broken, it also breaKS wha~ is wor~1ng w~11. 

Th~ l~gislative attempt to tar legitimate goals and timetables 
with the brush of illegitimate "quotas" belies tile 1mporU.nt 
1.egal ant'! r,onceptui:il dilititJ.ctiol'l!I betwoen thGl two. Fir'-'t.. 
federal contractors are never penalized solely for tailure ~o 
meet numerical Or.>;oll': -- only for !ailure to make good faith 
efforts toward eneuring equal opportunity. l"urtheI'IlI< .. ).[:"'. it il'l 
ctandar~ corporat~ py~r.ticQ for busineBses to set goals and 
timetables to mP.","lIrl\ significant aspects of their operation. 
~riv~ta bacin~sge8 ~~n and do use numerical goals. Your 
legialation would strip businesses of an appropriate tool to 
mcaDU'", .. th"ir o:>vn 1?""9'rr"'[J in the EIi!O ;u,. .. na - - t:hereby 
constraining corporate freedom to ensure nondiscrimination and 
enc:ou~"ge eqaal opport\.tnh,y in t.he workplace. 

I respectfully urge you to reconsider this legislation and thank 
you for your consideration of tnese remarks. 
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6",\ 1..,\1....\' -

~ ~ "'" ;r:. -'- 1«<-h '--

DRAPT 

The Honorable Charles C:anady 
Cbalnnan 
Subcommittee OIl tho Constill1lion 
Committee on eM 1udiclary .'. 
u.s. HO\IIIC or Rapr I ,tIItIws 
WUhinJ'DII, D.C. 2OS1S 

Dear Mr. ChalmIan: 

FROM: GAYMON, D. 

This Ieam- provides 1M Department's inlti8l Comments on H.R. 1909, the ·Civil 
RlShts Act of 1997,· the subject of a Subcommittee bearing 0Il1une 26, 1997. Because 
H.R. 190918 subsamdally slmDar to n.R. 2128, a bW that wu considered by the 
Subcommittee during the l04th Congroas, and with which the Adminisuation strongly 

-.' 

opposed, our position remains ~ed. 1be r=ISOII' tor dlls 0pp051tiOD were th~ :nJbjeot 
of tcstilDOll)' ~ted before the subcommittee on December 7, 1995 by then Assistant 
Attorney Gencnl Deval Patrick. That testimony is atl8Cbed to this lett«. As Mr. Patrlek 
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stated, it B.R. Z128 had beco presented to the PreIldent, the AftlI""'Y 0ene:aI would bave 
recommended a veto. 1ba1ft1COmniendalion would apply with equal force to H.1t. 1909J\ 
00'Id0 '\'h<... IT'(~'~ ~ 'r.6,'co.wcl ~ ~ c....-.\01 o.~+ "'-'::I r( r= • ~+'M 
VtJo :ll"o~.1I~ __ . - .... bill ~ _. Fir til· .... n;.... . 

Tile ~t 0f'P0se8 ... 0 lUI IOV"" ... ~ns. st, ere 13 comY"'""''h 
eYidcnce of both hlstorie and cumnt cf.bcriminaIiop agaiJut minorities and women. Second, 
tile PtCSldent'S c:on~QIJoa that a.t'firmIfive lIIlIion Is still neces;uy and tha! affirmative ICIioD 
prognmslbou1d be 'mended, not eodcd" remains unchanged. And third, the Administration 
has made a,nifirant pIoglless ill Its efforts to Implement the l>n:aldent'. ·mend, don't end" 
mandaIe GIll! to briDa aftinnAtive action programs into c:ompUance with the Supreme Court's 
declsloo in Admnd v. rma. 

I n;era; an ovc:rwhelm1ng body of evideace to sUpport tho asatioD that d1Bcrirninalion 
IIp!n'' minorities and women still e:IiSII and that \tIeto Is a almpolllng gO'VCtNl1Cll1talinteftSt 
in addrefI.sbI8 lbia probIeni. 'l'b1a cMdeDce WIll Id fonh in the DepartJns\t', 1995 ~ony 
before 1td& Subcommittee, in the SIIIII:ImCCIts of other witnesses, an4 in our May 1996 
plOjNS8lIO tdbllil guvomrnont QOfttmctirlg p!OIIX'aI!II (see al!Slcbed). 

Briefly, evi~ ~vincb1aly cl.emonstr3lr:S that InillOrlty btUincss entreprenews stil1 
f_ ""mpetitiye dl.sadvariblgt"51 hera"Be of their race. Additionally, minorities still face 
discrimination in seeking to secure capital for bUliness fonnatiOQ and expansion, and wi.lh 
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bonding requirement!, which often exacerl>ate the hJndrancea small, minodtyoQWfted . 
businesses fac:e in 5CCUring necespry capital for bustncss =JlIftSiOll, .Iolld ma.kc it impowble 
o~ cdteme1y d~ou1' for miftOrity'()WIIM finns to satisfy bidding spccificati~s .. ~oreover, 
discrimination 111 ciDployment by employers and trade·unions has hindered rnmontieS from 
obtaiDin, the to::bnlcal ind pwfc::asional ~oe necessary for huslness formation and 
IlUccess. DiseriRunanon by bll.jness suppliers also makes it diffial1t for minorityoOwned 
firms .to proffer compctilive bids, even when proc-.s IIR U]JCIl\ 10 tB;m.. . ~ 1, 

The inability of minority firms over the yaus to achieve COlllpea.t1ve success In / ~ 
government contraedn, ill prolonged when gOVenlft!ell co tin til same ~~,/ 
~ have IIOn'cd to discourage use of sii\a11 b thi are Dot aIrc:ady wdl 
kiiOWn to contractblg offian. Indeed, the evidence Ihuw. that whorl 81II.tBs or localitlea han. 
~1IfDd afftrrnative adlon requirements in their contracling rules, the use of minority . 
fin»a has plummeted. This uncontradlc:llld evick:lce dernoMtmfes convincingly that 
affirmaIive actIOD RqUircmcnb ere an eaantial mechaniSll'l to inmre that small, minorlty
owned firms have I reasonable way to enter into the arena of govemm~t contncCing, and to 
establish a record of government contrllC11ng that will pe.mUt them to compete on a level 
playins field • 

. s~cs DO bUllncs.s revcn~ further es~lish the continuini need for affirmative 
action in contracting. A n:ccat stUdy by the Urban lnsIilllte found that mioority~ed :Ilnns 
receive only 59 pc::l'CICCIt of rtaIe 1114, local oxpcnl1i1w:cs that their availability suuem they 
Ihoulcl be raeelving. While minorities are 20 pcra!Ilt of tile populatioD, they own only 9 
pe:cent of-all U.S. businesses. and =dYe las than 4 percent of all business Icr::&pt5. 
Mlnotlty 1irmI1CC:II:ivc, OD awnp, only 34 percent of the gross rec:dpu of non-minority 
firms. The oantinued II8e of affirtn&IM a.ctioD is essential if minority-owned finDs are e:vor 
to OVeR:Ome the continuing effi:cU of racial ~on on economio competition. 

~ .. 
Since tho Subcomroil2ze" hearing ill 1995, signlfiCIIDt ptbpcss haS beaI nl8.dc on 

tulfilllng die ~t'. p1cdJc 10 -meod. nat end- af'firmafive action. To lqi.n with, the 
Department bas coordinaI£d an cmgoina effort wilh Federal agencies to cumine Ihei.r 
pmgnunJ to enMe !hat they meet IhC requ1ternc:n1a of A4mo4. Por eumpie,~. . ~ 
Depu1meat of De&II1!;e ruspendcd the 80 ca1Ied -Rule of Two, ~trac!ing =1's!1o -
prog11IIII for sociaDy and ccanomIca1ly diadYll/ltaeed tmsl"'~SDliS), almo~~ all of which 
are Il1inotlty 0WDCd bll5inc5ace. W. IlIo warbd with a nllrD of lI£encica to ensure that 
subcoDtractInc cffCllU were being cmled out in ways that ptisRcd CODSIiIlltional strict 
8CnItioy. In addition, we worDd willi boIh ~ Department of Tnlnaportatl.on lind the 
Enviroollltlltal ~ Af,~ to CIlJlJJe that federal aid ptognuna would be implemented 
by both fedenIl and 8Iat.e ('ftjt:ials ill ways Iba1 sa&fied the S18Ddards of Adanmd. lDdc:od, 
the '1'!aNpOndon Departmcn1 ~tly pub1iahecl pI'q)Osed reeulatiOllB tbat reflect that effon. 
The PcPartmerIt of Justice has ptOYided tile SubcOInmluee with the letters sent to 
departments that reflect 1/Je results of Ill* moia\'I. 

" . I 
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The Deplrtment also Issued written guidance to executive branch l18encie$ on 
affinnatlve action in employment that seas forth limits on the &billcy of I18cnc.;.ios to usc race 
as a raelm' in employment decisions. TIUs Jllidance has ~ultcd in many agencies mviewing 
their use of affinnative action in employment to ensure that their efforts will satisfy strtct 
sc:rutiny, and we. are ~nfidellt duIt cbanlC3 in th~ aroaa havo beea mAde. The Office of 
Personnel M8I18Cement and the Equal Employment Opponunlty Commission are also in the 
~ of revising guIdanc:e for fedcnl apneies in thiS area. 

Most sisnificantl.y, the Federal Acquialtlon R.eeulation (pAR.) Council published 111 !he 
Federal Rectstet on May 9, 1997, B propo.scd auto tha1 will modify the _y In which the 
govemment can use rac:o-based affirmalive action measures in procuring goods and services 
from contiactDrS. ThJspropO~ rule is baseCI on a loUy 19961usllce l:>cpartmcnt propoal 
!hat concluded that ..tannative &Cdnn in fedetal proc:uremcnt is still needed in order to help 
eUm,inate diseriminatory barriers !hat . Impede opportunities for minorityOO()Wned businesses • 

.5l Thi~aal ctocumentl hfsIuzloal and continuing d.lltCrimlllation in the area of government 
onn and sets forth the ~mpe1llni governmental interest for continuing the use of nee 
conscious remedies. 

The Department p10p0sed a cardully tailored affirmative action measure Ulat is 
essential to overcome the "crcas of past and continuing 4i$crlmlnation. and also n...,..suy to 
huIld a more inclusive and fully productive soddy. '1"IIU proposal. when implemented, will 
cosure 1ha1 affinnalive action is ustld in fede:ral oomncttng only 1l) the extent p6m1itted by 
law. 

Under !be proposlll, (ace will DQYQr tio tho exc1~ve f1Ietor when a contract is 
awarded. 'Ibe use of price credltB authorized under the Federal Acquisition and Streamlining 
Act (PASA) means that affirmative ~ is considered unIy in the process of ass 3 E sing bids 
from all firms ellg!ble co bid. minority and nontninority alike. WhIle affirmative action rna 
be a factar in some contracts, the bidding process ia open to all. To the extent that oonmu:ts 
are awmIecI by taJclng aci:ount of c;onslderaliOlU <Mer than I'ri~. those c:onsiderauOQS will be 
~ by the use of racial factors. ca~ that race is nevu elevated above 
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qnaljficatlons for fedenl contracts. , 

In addiuoo, the we ofbenchm.arlai ensures that ""hem affirmative BCtion measun:s ate 

used, they are usei:l1n a JI1IIl1I\CII" Ibat atiifi. mat 5ClUtiny. The use of bencbrrwb ensures 
that atlirmadve acd.on is used only wIun there is finn Slatlsd.ca1 proof eillbllshing that, 
wilhoul the we of affirrnarive actioD, mInoricy~ timl5 would no' 80CUte contnctl at II 
1eYd eonuneasuraz with their awIlability and capacity. nus is not a quota; rninor\~ firms 
m ·not limlUld to CCIlt:r3cU at the bcIlcbmark level, nar are they guaranll:led TO obtain 
conlrlll:tll up to the benclllnaB \cwl. Tho use of benchrMrb tIIlII.l'a that whcil the 
govemmetll allows affirmaIive acdon to be a factor in a contract award, it is used only where 
\\Ill have proof mat, wi~t sueb consideration. mlDorlly firm$ will. fQil to receive fl!(\e1'!!l 

I. 
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contrac:t~ at a level one would Cltpect in a system free of dbcrimination. That., of course, is 
tile aim of all of affinnative acdon; to achieve a syJtcn\ free or dLlICrlmln~lion. Affltl1lative 
acllUl\ is a mean. to insure that end ultimately is ~ed. 

The proposed rule:: iasucd by the F Alt C.onncil on May 9 of this year reflects the 
J.JJlice J)cparUncint proposal and the nWJIORlUI COllllTlellta received on the proposal. 11Ila ib a 
comprehensive ploposed rule Ihal would affOCL the contmctinS pradi.t%£ of every ~ecutive 
branch a,;erIoy. It will affect a broad lillie of affirmative actlon programs that target . 
assistance to small finns that ate owud by socWly and CCOIIomlQtUy disadvantaged 
individuals. It is a nuUor effort by thiJ AdmInistration to mend a.ffinnativc ~on. 

As Acting Assistant AltOmey gencnllabclle XIUz Pinzlet te.~t!ficd before the 
Subcommluee In May of this year, dlscrimination remains a serious problem in this CXJUn_,,-_ 
~te our best efforts to combat It The abllily 10 use the tuu range of judicilllly W1Moned 
rcrM1les, inCluding C8j;Q- and pndeNlOl:1scious affirmative action wh= ~ropriate, is 
necessary for the fedetal gOVeInmalt to Mlyetlfon:e civil rightlllawS~.R. 1909 lakes 
away an impor1ant and proven legal nllllcdy. This bill does DOt Jlropose any substitute ~~. 
romedy that would provide effecdve relief for ~11IS of discrimination, which relief the 
Speaker of the House has expressed his daim to proVide. 

Thank you for the OPPO~ly to provide the Department's initial comment un thU 
bill. I ask that this 1ettct be made'piIl! of the hllllriftg reeord. 

.. 

cc: The Honorable Robert Scott 
Ranking Mlnority Member 
~~~on~e~~~ 

, . 
ii 

Slnce:ely, 

Andrew Foll 
Aulstant Attomey General 

'.' . 
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THE WHITE HOUSE 

WASHINGTON 

June 4, 1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: CHARLES F.C. RUFF~ I~ 
DAWN CHIRWA ~ 
BILL MARSHALL ~~ 

CC: ERSKINE BOWLES 
SYLVIA MATHEWS 

'97 JUN 4 PHB:23 

Civ\\ l+h _ A+e.vl.:J;vt.. k~ L--

SUBJECT: 1. Board of Education of the Township of Piscataway y. Taxman 
2. Adarand y. Pena 

1 Piscataway y. Taxman 

We wanted to inform you of the Justice Department's intention to file tomorrow, 
Thursday, June 5,1997, a brief as amicus curiae in the case of Piscataway y Iaxman. The 
current briefis being filed pursuant to a Supreme Court order, entered on January. 21, 1997, 
requesting the views of the United States in the case. 

Briefly, the case arose after the Piscataway school board decided to eliminate a position 
within the business department of the district's high school. Faced with two teachers who were 
equally qualified and similarly situated with respect to seniority -- one white and one black -- the 
board decided to retain the black teacher in favor of the white teacher on affirmative action 
grounds. The board stated that affirmative action was warranted in this case in order to preserve 
a racially diverse business department within the high school. 

Taxman filed suit and won at the district level and the school board appealed to the Third 
. . 

Circuit. In 1992, at the district court level, the Justice Department joined the case on Taxman's 
behalf On appeal, however, Justice sided with the school board and submitted a brief defending a 
school's ability to use affirmative action -- both in hiring and lay-off situations -- for purposes of 
promoting racial diversity. The Third Circuit dismissed Justice from the case and ruled in favor of 
Taxman on the merits. The court held that non-remedial affirmative action is impermissible under 
Title VII. The school board has petitioned for certiorari. 

In the brief to be filed tomorrow, Justice argues that certiorari should not be granted 
because this case is not an appropriate vehicle for the Supreme Court to decide the important 
question of whether Title VII permits non-remedial affirmative action. Justice's rationale is that 
because of its inadequate record and its unique factual circumstances, the case is not suitable to 
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further the principles announced in our post-Adarand memorandum which sets forth 
Administration policy on the appropriate use ofaffinnative action. (Justice's brief was filed after 
the Office of Legal Counsel post-Adarand memorandum was finalized). Therefore, Justice's brief 
does not need to address the same issue it addressed before the Third Circuit; i.~. whether 
affinnative action is permissible in this particular case. 

We believe that this brief achieves two necessary goals: (I) answering the Court's request; 
and (2) forestalling potential criticism that Justice has distanced itself from its position before the 
circuit court. It also represents a sound legal position. Because of its unique and troublesome 
facts, Piscataway does not invite a favorable decision on affinnative action. For this reason, it is 
notable that no civil rights organizations are filing briefs in support of the school board in the case. 

II. Adarand Constructors. Inc. y. Pena 

On Monday, the district court for the District of Colorado ruled on Adarand y Pena 
which had been remanded back to the district court by the U.S. Supreme Court in order to review 
the Department of Transportation affinnative action program at issue under a "strict scrutiny" 
standard. The district court found that while there was a compelling governmental interest in this 
program, it was unconstitutional under the strict scrutiny standard because it was not narrowly 
tailored. Among other aspects of the affinnative action program which the court found troubling, 

. the court ruled that the statutory presumption which provides that members of specified racial 
minorities are presumed to be socially and economically disadvantaged was not narrowly tailored. 

Thus, although the court's finding that there is a compelling governmental interest in 
affinnative action programs is encouraging, the finding that the statutory presumption 
undergirding the federal government's SDB programs fails the narrow tailoring prong of strict 
scrutiny is extremely troubling. In addition, the court entered an injunction against the particular 
Transportation program at issue. However, the court left unclear how broadly the injunction 
applies -- i.e. whether it applies to all federal programs which contain the racially based 
presumption, including 8(a} and other federal SDB programs. 

The Department of Justice intends to file a Motion to claritY the extent of the court's 
injunction. Once the motion is decided, Justice will review what further litigation steps are 
appropriate. We also believe that Justice's procurement refonn proposal will address most, 
although possibly not all, of the constitutional problems found by the court. 
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Hatch has scheduled a hearing for monday on "State Sanctioned Discrimination" Oems are asking 
us for a witness .... 
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From Preferences to Empowerment: 
A New Bargain on Affirmative Action 

Will Marshall 

Affirmative action faces triple Jeopardy: a skeptical Supreme Court, a hostile Republican 
Congress, and the possibility of a first-ever popular vote next year in California, where 
opinion Is running heavily against preferences based on race and gender. With many 
whlt~s loSing patll?nce wah pref/?rences and many hlacks afraid of losing harel-won 
ground, there's a growing risk of a convulsive "either or" debate that rends society along 
rlldill 1i1\~~. What':s n~ecl~d is a third way that honors our morill commitmcnt to c4UIII 
opporlunity wilhout further depleting our civic reserves of inlerradallrusl and goodwill. 

Although affirmative action al,o affec:t3 women and other ethnic groups, it divides 
Americ:tns most drllmnticnlly along racial lines. In The SCAr of Race, Paul Snidcrman. and 
Thomas Piazza write that: "The new !nee-conscious agenda has provoked broad outrage 
and resentment. Affirmative action is 50 intensely disliked that it has led some whites 
to dislike blacks-an Ironic example of a policy meant to put the divide of race behind 
lIS in fact further widening 1t."1 

The Supreme Court touched these raw racial nerves in a series of deCisions in 
June that tightened rules for federal set-aSides, school desegregation, and nld~l 
g~rryll\anclering. As cons~rvatlves gleefully forecast the wglllllillg (If tlt~ ~lld for Lite 
"i'ilu~1 ~VUils syst~I1l," ddt!liders of ~ffirl1l~tiVl: ilUiun were apople~lic. Jesse Jac~on even 
likened the highf..'Ourt to the Ku Klux Klan; "While we reacl Lo tho5e wearing white 
sheets, th05e wearing black robc5 are killing our dream, and our justice. ,,2 

Left-right hyperbole Ilside, for mllny black Americans affirmative action remains 
a potent symbol of the nation's enduring commitment to racial equality. OppOSition to 
race-conscious policies, many suspect, is really a form of racial denial-of wishing away 
a deep and persistent racism woven into the fabric of American life. Having ooen 
shortchanged for centuries, many black Americans are reluctant tn eive up set-asides or 
hiring preferences without getling something taneible in return. And they are 
understandably outraged hy conSQrvative att~mpL~ to make "reverse discrimination" the 
overriding civil rightq issue of the day. 

'SnIJcrn.UI, Puul unJ TI,ulllu, Pi "au. 1993. The Salr uf R., •. C,,,,,bridge, MA; Belknap Pre,,", p. 109. 

'NaHonnl r~nlnhnw Cnnlllion N~w. R~I"" •• \ June 12, lW5, p. 1. 

118 (S~ool. NE • Waoiling'on. DC 20002 • 202.147.0001 • fIX 202.544.1014. INlERNET ppijnf<"lllkppi "'I) .... " 
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Unfortunately, the symbolism is equally powerful in A np.f;Atlve way for most 
white Americans, women as well as men. Wary of race-consdous policies from the start, 
their skepticism ha~ hardened as remedies originally Justified as limited IIlId terllporary 
have congealed Into a permanent, creeping r"!!Iime oC group classifications and 
favoritism. Cast as the villaill~ 111 the afflrmalive aclion morality play, white working 
men nalurally enough resent the prospect of being denied 0. job, a promotion, or a slot 
in college simply because they're white. (Many Asian-Americans likewise fear that 
affirmative action imposes an arHEidal ceillng on their ambitions,) . 

But their more fundamental objection has to do with the essential fairness of the 
American system of competitive enterprise. Put simply, they think that success or failure 
should reflp.ct Individual merit, not group membershIp or attempt5 by governing elile, 

, 10 di.~pen~ privileges on the basis of ethnic politics. , 

Ale we, then, car~lIing toward a.n Irrecondlable conflict between radally distinct 
conceptions oC JUBIlee? NOlnecessarily. Opinion surveys suggest that many Americans 
~eem uncomfortable with the aU-or-nothing choice being foisted upon them by liberals 
who believe that pulling on Ilny loose thread will unravel the entire fabric of civil rights 
and by conservatives who imagine that their belated embrace of the principle of color
blindness can somehow wipe the historical slate clean of hundreds of years of racial 
oppression. 

While racial and ethniC demagoguE's on all sides Insist there Is no middle ground 
on affirmativ(> actton, that's where most Americans instinctively repair, A July 1995 
CNN/II.'iA Triday poll gave respondents three options: "lJaskally rme Ihe way it is"; "good 
In principle bUI needs to be rdorllled"; ami "Cundamentally flawed ond needs to be 
eliminated." Sixty-one perl:enL said they would reform IIffirmati ve action policies; 22 
percent would scrap them; and only 8 percent favored leaving existing polldes intact. 

Key political leaders Iikewi:;t: ali: groping Cor a third way in the affirmative action 
debate. House Spellkt:r Newt Gingrich, while adamantly opposed to race and gendor 
preference~, has eschewed Ihe purely negative stance adoplcd by many Republicans. "I'd 
rather lalk about how do we replace group offirmative action with effective help for 
individuab, rather than just Illlk Ilbout wiping out affirmative action by itself," he said 
in April.' 

'See also Morin, Rldutnl amI Sharon Worden. "American. Vont Angor at Afflrmatlvo Action,." Th. 
W .. hJnglon P""', Morc:h 24, 1995, p. At, Tho poll also posed three ~hnk"": leave affirmatIve action pollclCS 
as tlmy .r~. change them. or do away With them entirely. rorty-:lev~1l pcn:enl ""Id they would chonge 
afttim.t1ve .<'lion policies; 28 per",,'t would scrap them; and only 23 percent favored leaving e.l~tlng 
policies Intact. 

'Kohlenberg, Richard D. "!:qual Opportunity Critic.," Th. NIW Republic, July 17, 1995, p. 211. 
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In iI major il\.lUI\:~~ un IIffirllll1tiVI: ij~tiun in fuly, ·1·H:,~iI.hwt CHIIMI largelv 
reaffirmed the stat\l$ quo, although he did concede that some changes are necessary, if 
only to bring feder~l policies Into line with new Supreme Court gUidelines.s The speech 
won unanimous praise from Ilberal eUtes but failed to address the public's doubts about 
the basic fairness of race-conscious pollcles. By failing to draw a distinction between the 
morally unimpeachahle end of racial equality and the morally duhious meaM of race 
preferences, the PresIdent also mIssed an opportunity to challenge conservatives to Join 
In the search [01' alternative ways to promote equal opportunity. 

Conventional wbdom has it that the Republicans have everything to gain and 
nothing to lose by using QffirmQtive Qction liS Q wedge to split DemocrQts' birQcill1 
coalition. Yet not all Republlcans are ready to replace their portraits of Abraham Lincoln 
with pictures of Jesse Helms: Jack Kemp and Bill Bennett, for example, have warned 
(~UP presidential hopefuls Ihal they could gravely harm the party by whipping up racial 
pa5~ions to win elections. Many J<epublicans swear they support equal opportunity as 
fervently as they oppose quotas; now is the time to find out what they're willing to do 
to make that commitment tangible. By refusing to countenance necessary changes In ( 
afflrlIl~tive actiun, huwever, liberals let conservatives uff the huuk and risk lU:Sln~ 
everything. 

The affirmative IIction debate touches on two urgent public questlon~ne about 
our country's past, the other nbout Its future. The first concerns the perennial American 
dilemma of race, or how to pay an historic~1 debt to black Americans without generating 
fresh racial grievances in the process. The second question looks ahead to America's 
future as a multiethnic democracy, or how to accommodate the nation's growing 
diversity wlthoi.lt valldallng an ethnocentric politics that threatens to fracture society. 

As these questions suggest, what's missing from the debate Is a civic perspective 
that rises above race or other group Identity to conSider the Interests of suclety as a 
whole. Such a view grants neither side a mural munupuly; ratlll:r, it lI~klluwlo;:u~l:~ the 
lens ions inherent In affirmative action and rejects the all-or-nolhlng choice posed Qy 
absolutists in either camp. TI,e search (or II third way, however, doesn't entail spllt-th<!
difference compromises. It starts by reaffirming the basic tenets of U.S. liberalism: that 
civil rights inhere in individuals, not In classes or groups; thnt nil citizens IIrc .entitled to 
no more or less thnn the equQI protection of the laws; and that government has a 
responsibility to promote equallty as Americans have traditionally understood It-as 
equality of opportunity rather than equality of result.· 

'''Rllmarks by the President on AmrolUltive Action." The Whito HouS<!, Office of Ihp. Pro" SN:rot.ry, 
July 19, 1995, p.9. . 

'Upset s.:.ymour Martin. "Equality and the Amorical\ Creed: UnderstAnding thp. Afflrmatl~e Action 
Debate." Progressive Policy Inslltute, June, 1991, p. 1. 
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Seen through the lens of shared principles rather than group rivalry, affirmative 
action AppeArs to go too far in some. directions and not far enough in others. The 
emphasis on numerically driven preferences, for example, ineluctably contradicts the 
prinuple of equal protection. On the other hand, few di~putethat affirmative action as 
we know.iI filils 10 lilt Ihe minority poor, whose moral claim 011 sodely is slrongest. 

These Iwin defects suggest on opportunity to strike n new bnrgnin 0" rncinl 
equality and opportunity. It .requlres that each side make a key stipulation: .'::rltlcs of 
affirmative action should acknowledge that the legacy and lingering presence of racial 
bias remain significant obstacles to black progress, especially the poorest Afrlcan
Americans stranded In Inner cities. Defenders of affirmAtive actton should concede that 
preferences cannot be the answer because their reach Is tOO limited and because they 
make It more rather than less difficult to transcend racial difference. 

Reduung the ~igl\ifi(an(e of ra(t!, looking veyund the .wlur uf uur ~kin tv our 
'common humanily-lhis, afler all, was lhe essence of Dr. Martin Luther King's 
celebrated dream. He invoked the liberal ~pirit of the Declaration of Independence nnd 
demnndcd thnt Americans live up to thCllr beliefs In Indivlduill liberty and equality 
before the law. Dr. King's moral vision, not the current push for race-conscious 
preferences and groupentitlemonts, remains the surest lodestar for a society still 
struggling to overcollle the traumatic legacy of racial subjugation.· 

In that spirit, this essay proposes a new bareain I1n equal opportunity that trades 
group preferences for individual empowerment. Such a bargain entalls three steps: 

.. First, phase out mandatory preferences In government and reinforce 
voluntary affirmative action by private employers. 

However' benign the Intention behind' them, today's race-conscious preferences or 
"positive discrimination" contradict the principle of equal protection and therefore can 
be justified only as temporary, narrowly tailored remedies to past discrimination. 
Moreover, they put government In the business of institutionalizing racial distincti.ons, 
hardly a good idea for a democracy held together only by common civic ideal~ that 
transcend group Identity. Congress and the President should restore affirmative actlon's 
transitional and remedial character by setting termination dates for all federal .contract 
set-asides and other numerically driven goals In procur~lI\4int IIml government 
employment. It's also time to repeal Lyndon John~on'~ 1965 executive order requiring' 
federllll"Ontrll .. tor~ to IIdopt minority hiring "goals and limelables." In practice, guidelines 
encourage employer5 10 hire women and minorities on /I rigidly proportional basis. 

Alternatively, we should bolster voluntary affirmative netlon In the private sector, 
where most jobs and opportunities lie and where the battlc for equal opportu~ity must 
ultimately be won. A new bargain must Include the resources necessary to ferret out 
discrimination in employment and housing and enforce anti-bias laws. fortunately, mo.~t 
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major U.s. employer3 Ilctively I'.;:'l'ult ullllul'lU\:~ 1111<1 WUUl~1l u.:':IILI.\: t111:Y ~"". ul.v"rslty 
uS II ~'Oll\petitive advantage in an Increasingly multiethnlc society. "Dlver3lly 
management" is well-entrenched in corporate culture. Such voluntary action, backed by 
strong anti-discrimination laws, avoids the inflexibility of bureaucratic mandates that 
lead to de facto quotas. 

~ Second, replace government preferences with new policies intended to 
empower poor Individuals and communities. 

The legacy of radal dIscrimination tOday Is most starkly reflected In the fact that black 
Americans are disproportionately poor, more likely to be jobless, dependent on welfare, 
trapped in decaying and dangerous public hOllsing, and condemned to 10llsy public 
schools. Unequal resources and opportunities for the minority poor rather than 

. preferences that mainly heneflt mirtrtle-dass mlnoritie~ anrt women ~ho\lld t0l' the· rivl1 
rights agenda in .the 199Os. Indeed, affirmative action i~ a relatively cheap and ineffective 

l 
substitute for a broad-scale agenda of economIc empowerment aImed especially at the 
urlIClI1 poor. Sudl lill l1g"nua ~houlu ~ghi by rauktllly liftillg the lluality uf Illllel'-dty 
schools and cl'eaUng a more effective occupallonallearnlng system that links schools to 

. private employers. . 

New public investments arc also rC.quircd to help low-income families save and 
build personal assots, start businesses, and become homeowners. At a time of fiscal 
retrenchment, will the public blr willing to redirect resources for these purposes? No one 
knows, but a majority of people polled consIstently say government has an obligation 
to help compensate thl' minority poor. This mu(h is ('ertain: The debate over affirmative 
action stands in the way of buildIng a· new public consensus behind a course of 
economic empowerment. 

~ Third, base affirmati ve action in college admissions on need as well as 
race, and IUt students rather than lower standards. 

Notwithstanding the University of California's recent decision to end all ethnic and 
gender preferences, the case for continuing affirmative action is strongest in college 
admissions. One reason Is that too many minority kids come from broken famIlies and 
are handirapped by the ahysmBI quality of inner-aty schools. Another Is continuing 
racial and ethnic disparities In standardized test scores and grades. which only partially 
predict performance but wield decisive Influence In determining who gt!D to go wheJ'ti~. 
But the most important reason Is educatlon's demolTutizing mission. Il is the incubator 
of civic equallty, exposing people frolll different biKkgrounds to one another and giving 
them a chanee 10 compele on a roughly equal fOOling. This is especially true now, as a 
college degree has become a minimal credential for competing in II new, knowledge-
In tensi ve economy. . • , 
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Graduating from Yale probably opens more doors than graduating 'from State U. 
In general, however, colleges prepare people to compete; they don't predetermine the 
outcome of market competition. Nor has entrance traditionally been based on ruthle:;:;ly 
merltocratic standards; on the contrary, colleges have tnl(litiulIl1lly given pl'efel'en~es 10 
the children uf alumni ur faculty, tu t1ppli~1I1l1:1 flOm olher pal'l, or lhe country or world, 
to athletes, musldans, and others. Under such circumstances, It'9 difficult to argue with 
the Supreme Court's Bakke ruling in 1978 that race can be a factor but not the main 
factor in deciding who is admitted to college. . 

. . Still, tWo.reformsare necessary here a~ well. First, affirmative action in adml~slons 
should.be based on need as well as race; that is, targeted to people from low-Income 
famHiesor to students who are the first in their family to attend college. There.'s no 
reaSon for hlarlc.q or women from middle-cla~s families to get a preference over a pour 
white 'or Asian student. Second, Instead of simply lowering stanuarus tv meet uiver~lly 
goals, colleges should take extra steps tu lift IIffirmiitive a.:lion sludenls 10 the standards 
they must mee.t to :Succeed, Otherwise, affirmative action merely sets up minori~y 
students for failure and may also compromise academic standards. . . . 

The Changing Politics of Race 

Nowhere Is affl~mative action more embattled than in Califoruia, where the University 
of California's' Board .of Regents voted in July to end all ethnic and gender preferences 
In admissions. The proposed California Civil Rights Initiative (Ccru), wh?se backers are 
trying to place it on a statewide ballot in November,. would go farther, banning 
preferences in state contracts and hiring as well as college admissions. Polls show saUd 
majorities (including among women) in favor of eeRT: Such findings are consistent with 
national. surv~y~, which since the late 1970s have consistently rdl,,<:ted' public 
ambivalence oil affirmative action: majority suppurt fur dfvrb 10 .:ompensate jlldjrJidual~ 
for the effects of d15crlrninativn, but ue~p mISgivings about group preferences, lind 
outright hostility to quota~. . 

Differing perc'eptioilS about how much radal progress we hllve made in the last 
three decades also exert a powerful influence on ottitudes towolrd afEirmative action. 
Ilere, whites tend to be optimistic ond blllcks pessimistic. In a sense, they are both right: 
While overt, legally sanctioned rOlcism has virtually disappeared, covert or unconsciOIlS 
dlsaiminOltion continues in many settings, like a surreptitious thumb tipping the scales 
of opportunity against blacks. 

Experiments by the Urban Institute using equallyquaUfled pain! of black and 
white applicants for jobs and hOIl~lng demonstrate that the funner still face unequal 

'Knight-Kidder Service. "60% In California Would Repeal Afflrm.tlw Action, Polll'ind •. " The Boslon 
Glube, M.reh 8, 1995, p. 73. 
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treatment. In one ~urh ernployml1nt "lIudlt" tn 1 'NO, for example, the Urban In~Htlltl' 
fuum! that white seekers of entry-level lobs advanced farther In the hiring process 20 
percent of the lime, while black applican15 went [arlher only ~even pel'cent of the tIme. 
RC6C:>rchero concluded that old-foshloned bios against blacks was three times more likely 
than "reverse discrimination" against whites.' 

. . ~ilCh evidence suggests we are stili far from the color-blind society frequently 
Invoked by critics of affirmative 8(jlon. On the other hand, some defenders of race
l'On~duU!l policies undermine their own credibility by refusing to acknowledge that a 
~a-d\allge h~~ uwurrw over the pa~t 30 yea~ In Amerlca'H racial mores. The politics 
of race, nole authors Sniderman and Piazza, has changed dranlatically since the 1940s 
lind 19505. Then, the overriding I~sue was race Itself; whether blacks should enjoy the 
same rights as white citizens. That Issue was settled In the 1960s, and there are now a 
number of distinct racial Issues on which the public lines up in different ways. "Prejudice 
has not disappeared," and in particular circumstances and segments of the society It stili 
has a major impact," they writo. "But race prejudice no longer organizes and dominates 
the reactions of whites; it no longer leads large numbers of them to oppose public 
pollcie~ to assist blacks across-the-board. It is ... simply wrong to suppose that the 
primary factor driving the contemporary arguments over the politics of race is white 
racism,''' . 

It's also difficult Lo square Images of racial oppression with the Lremendous 
economic and social strides black Americans have made since the mid-1960s. 
Regrettably, such progress has often been obscured by unbalanced media portrayals thllt 
dwell on the pathologies of the urban underclllss rllther than the achievements of an 
expanding black professional and middle class. The economic gap between whites and 
blacks is closing: In 1992, the median income of black married couples with children was 
one percent below the average for all American families. Family structure, rather than 
race, is the key determinant of famiiy income. I. 

Such gains, of course, inevitably chip away at the historical rationale for 
affirmative action: It's hard to see an entire class of people .as victims when many of 
them are better off financially than you are. It's also true that affirmative ul:tion 
Incrt:aslngly rc~ell\bles traditional special-inten~st pulitius, replete wIth organIzed 
constituencies (such as mlnorily contractor associations) that work dosely with 
congressIonal allies to ward off threats to programs that directly benefit them. And while 

>J'ump.r, M.rll~ry Austin ct at: 1991. O"""trmllitS D~n(ed, O''P'',lUnlliRs 1JiminL,""d: Racial Vi,<eriminalion 
in HirinX. W •• hington, IX: The Urb.,n Institute, p. 2. 

'Sniderm.n et .1., p. 5. 

'''rhcm.trom, Abigail, and Stephan Thcm~lrom. "The Promise of Racial Equalily" in TIu! NI!UJ P10lfJist 
of American Lift!, Lamar AII~xonder .nd en""ler F.. Finn Jr., I'd •. rille l'ludson tnstltute, 1995) p.91. 
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the evidence suggesL~ that these programs have made at best a modest contribution to 
blacks' progress, their political and moral costs are indl~putably high. 

The quest for racial preferences has dissipated the moral authority ,of the civil 
rights movement. For much of the public, the once-broad crusade for ra.ciElI justice seem& 
to have degenerated Into narrow demands for racial entitlement. Civil rights groups 
which in the 1960s had a biracial, ecumenical cast now act more like ethnic lobbies. The 
conflating of dvil rights imd race preferences. meanwhile, has aliowedTOmw.rvatives to 
posture as the champions of color-bllnd justice. 

Finally, th~re ill growing uneas~ aboui affirmativ~ a~tioll'~ ~tccl\ly drift toward~ 
proporlionalism, the nolion ihal the number of women and min!)riLies in virlually every 
setting must reflect their percentage of the nearby population. In addition ,to erasing any 
real distinction between quotas and affirmative action, this trend reinforces what has 
been variously described os the "new racilllism" or "identity politics" that views publlc .l 
questions mainly through the prism of race, gender, and ethnicity. 

Second Tho,ughts on Diversity 

From a ciVic perspective, the push to extend group preferences in the name of divorslty 
is',troubllng. ' ' , , ' 

As a social aspiration-as an expression of American tolerance and, 
openness-rliversityis unqm~stinnRhly a worthy goal. The jostling and mixing of peoples 
from different places and cultures gives our society a unique vibrancy. U.S. bu~in~~~~~, 
competing In an Increa51ngly multiethnic environment, h .. ve l" .. rned lllal a diversified 
workforce,ls a compeLlLive asscllf nol a necesslly. 

, As II government mandate, however, diversity assumes a less benign chilractcr. 
It wellkens the civic ethic of self-reliance by encouraging citizens to recast themselves as 
victims to secure government favors. In the hands of bureaucrats, the quest for diversity 
quIckly turns Into il numbers go me. Since no one knows how much diversity, Is the right 
amount, the safest courS,e is to strive for the proportional representation of each 
protected group. The bean-counting logic of bureaucracy and the ideology of group 
rights t1ws combine to push us toward quotas. ' 

Defenders of preferences frequently note that white males still predomina.\l! in the 
upper reaches of society. This Is true, but It more accurately reflects discrimhtaUon 20 
to 30 y~ars ago, wh~n tuday"s top executives began lheirdlmb up the corporate ladder, 
than pre~cllt l'Unditlon~. In any event, the aEfirmaLive acllon debate can't be, reduced to 
Ii pure struggle for power among different races, sexes, or ethnic groups. For most 
Americans, vital principles also are at stake. As sociologist Seymour Martin Llpset has 
pointed out, group preferences and entitlements run against the grain of an "American 
creed" that emphasiZes Individual rights and achievement, meritocratic values, and 
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equ:!lity defined as a chance to compete on fair terms, not n guarantee of equality of 
result. . 

The civil rights movement triumphed not by challenging but invoking these 
underlying belief~-hy fordng white Americans to confront the contradiction between 
their Ideals and the ugly realities of segregation. Race-conscious policies now have a 
ttinuou:s hold prl:dsdy bt:~llu:se t1u::y ~eel1l to wntCiulkt the ideal of equal, CQlol'-bl1ml 
dtlzerulhlp. American" ever pragmatic, may tolerate temporary deviations from. their 
liberal, Individualistic creed to pay an historical debt. But they are unlikely to accept il.5 
overthrow by II. new ideology of group rights, that, in its most extreme form, indicts the 
creed .Itself as the cause of racism rather than its cure . 

. From the treatment of Native Americans to ~Iavery, from Jim Crow to the 
internment of Japanese-Americans during World War II, U.S. history abounds With 
cautionary tales of people lumped Into groups and deprived of their civil rights. Having 
at last recugnized and tried to rectify these Injustices. it seems odd and diingeruu:; to put 
guvernment ba~k intu the business uf dassifying dti""n. Il~\.\)n:ling Lo I'II.:e, gender, imd 
eLhnidLY. This was originally jusllfied as a Lemporary measure to remedy the effCCI3 of 
discrimination. Now, however, the goal of some affirmative action supporters seems to 
be the non-remedial purpose of promoting dl versity for its own sake. 

The new assumption Is that govemmen·t should not merely set fair mles of 
competition but apportion equal outcomes by group in the stntggies of life. "ven if this 
were within government's grasp, government could do so only by restricting som~ 
citi7.ens· freedom and oppmtunity. Why shoulrl a poor white kid In Kentucky struggle' 
to get ahead If his government decrees that whites as a group already hold too many of 
the best lobs? Government cannot ordain perfect justke but it ~Illl. through nn 
Ulithillklllg elllbnl\.~ tif gruup-think, givl: uffid,,1 '"1KLion 10 a .:rude delermlnlsm that 
sees character and values as shaped chiefly by skin .:olor or gender. 

The Clinton Administration unfortunntely h05 endorsed diver.:ity a6 a pretext for 
racl:!l preferences. In Do case before the U.S. Court of Appeals, the Justice Department 
reversed a previous decision to back a white school teacher laid off by the Piscataway, 
NJ, school board to promote faculty diversity. In arguing that the board acted legally, 
the Clinton Justice Department has crossed a line carefully drawn by the Supreme Court 
to prevent layoffs or firings pureiy on the basis of racl? 

The facts of the Piscataway case are these: The school board hired une black and 
one whlte business education teacher on the same day In 1980. Eight years later, 
budgetary pressures forced the board to lilY off one of Lhe equally qualified teachers. 
Ins Lead of flipping a .:oin-Ihe meLhod previously used for resolving similar 
dilemmas-the board chose to keep the black teacher on grounds thnt she was the only 
black In the 10-member business department. District-wide, however, blacks made up 
10 percent of teachers, compared to six percent in the county's available labor poo\. 
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The Supreme Court ha~ prevlou~ly rejected (in Wygant v. JackllfJlI Board ()f 
Educaliun) a similar plan to protect minorities against layoffs ellher to remedy "societal 
discrimination" or to provide minority "role nlodels." If Ihe Courts uphold lhe 
Piscataway layoff policy, however, the effect will be to dramatically lower the bar for 
justifying discrimination against white. workers. Such a ruling would sever the 
increasingly tenuous link between race-conscious remedies and specific acts of 
discrimination and wipe out the distinction between preferences and quotas. 

Beyond Black and White 

The rise of ethnic pluralism in America is another reason for reassessing group 
preferences. 

In the 19605, dvll rights was largely a matter of black and white. Since then, 
A~illn-Allterkllll:dlave grown from roughly one million to 8.5 million; LlItillo~ frolll 3.5 
million to 23 mtllion." Groups classified as minorities now make up on~lhird of lhe . 
population; add women and about two-thirds of the U.S. population is ellglble for 
preferences.· . . . . :. . . 

There is some.thing inherently absurd in classifying a majority of the country as 
victims and lumping them in such hopelessly broad categories as "Hispanic" o.r "Asian." 
A majority of Hispanics describe themselves as white, while .Immigrants from Korea or 
Japan ha.v!! little in common with those from the Philippines or the Indian Subcontinent. 
Yet more groups are rushing to get into the virtiml7.ation act: Some Arab-Americans 
want the government to designate a new minority-people of Middle Eastern 
background, . 

The more claimanls '(01' protected status, the more the zero-sum 'Ioglc of 
preferential treatment multiplies opportunities for group conflict. In Los Angelcs, for 
example, Latino advocilCY groups have challenged what they regard as the 
overrepresentation of blacks in local government. Asians have: long complained, of de 
[actoquot:lS that limit their numbers in Califomia's most prestigious universities, despite 
their high grades and test scores. In fact, polls show majorities of Latinos· and Asians, 
as well as women, favoring CCRI. The successful legal challenge to the UniversHy of 
Maryland's minority scholarship program came not from an "angry white male" but from 
an Hispanic student excluded from the blacks-only program. 

As America becomes more diverse, It's more importlillt than ever lhal government 
be as neutral'lIs po~slble with respect to race, gender, and ethnlclty, The alternative Is 
stepped-up competition among elhnlc groups (or political power and government 
fa.vors-a formula for an American version of the communal strife that has wracked 

"La .. ter, [lavld. "Where to Draw the Lh,es?" The Los Ans"es Ti'"I!9, M.rrh 2M, 1995, p. AI. 
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lnuiil IlIId other countries tllat recognize group rlglllS. Already, Identity politics Is rojUng 
U.S. campuses, where oppr,,~~ion ~tudl,,~ have mushroomed, where ll1lnorlty .tudents 
resegregate themselves In ethnic dorms, and where an excruciating sensitivity to race 
and gender protocol has sparked a bD.cklD.sh D.galnst "political correctness." 

Like any other set of public policies, affirmative action must be adjusted 
pertndlrlllly tn evolving realitle~. The starting point is to reiert the stark IIp-or-down 
choIce posed by left and rlght-4!lther reflexive defense of the status quo or a rush to 
dl~mantle all group-conscious policies. Next, we should take three steps toward a new 
bargain on equal justice and opportwlity. 

Step 1: Phase Out Mandatory Preferences 

The -President and Congress should SUITt refocusing affirmative action by phasing out 
mandatory preferences In contract set-asides, public jobs, "nd hiring by private £Inns that 
'do business with the government. 

According to the Congressional Research Service, the federal government operates 
160 race and gender preference programs.12 The largest category is set-asides, in which 
agencies typically allot 10 percent or more of federal contracts t6 businesses owned by 
minorities or women. Thp Stlprpmp Court's rpcpn! Adarand dprlsion dramatirally ralspd 
the hurdle for Justifying all racial and ethnic classifications and policies. Henceforth, set
~~iue~ ell1U other numerically targeted preferences must be narrow In scupe, limited In 
uurillioll, p~ggeU to ~pedfi, finding~ uf past uiscrimination, allu uiffu~t! ill th~ uurU~ll 
they place on non-prolected groups. II ill doublful lhal many federal preferences can 
survive the Court's new Btandllrd of "strict scrutiny." President Clinton also hll3 called 
for tightening up on abuses in set-asides, such 05 white contractors who suddenly 
discover they have Native American ancestors or give their wives title to the business 
In order to qualify as a minority'owned enterprise. 

Like welfare or other government transfer programs, set-asides are essentially 
redistributive. 'Ihey steer public resources to minority businesses but do little to develop 
the skills that would allow those concerns to prosper independent of government. A 
study by the General Accounting Office shows that the longer companies stay in Small 
Du~ines~ Administration's Section 8 (a) set-aside program, whkh i~ the lIlouel for 1II0~t 
federal set-asides, the le~ likely they are to uevelop outlilde business lhal would sustain 
them when they no 1011ger geI11011-~-ompelitive govemment contractsP 

11"Colllpliation and Overview of Fedcr31l.1ws and Regulations Establishing AffirmativQ Action Coals 
or Other l'refercnce Ila~ on Race, Gender, or IlIhnicity." Congressional Research Service, fcb. 17, 1995. 

"England-Joseph, Judy. "StntuQ of SUA'. 8(3) Minority nuslness Development Program," General 
Accounling Of lice, March 6, 1995, p. 2. 
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Instelld of rigging the competition for public contracts, affirmativll action should 
help minority businesses compete on even terms. In the wake of the Supreme Court's 
1989 df!d~lnn striking down A 1(Ic:hmnnd, VA sf!t-asldf! proeram, Birmingham, AT. has 
Jettisoned Its contract set-asides and Is working Instead With the business community to 
nurture minority-owned enterprlses. This voluntary model build~ the capacltle~ that 
allow minority businesses to stdnd on their own In market c"Ompelilion mlher Ihan using 
public resources to shield them from thAt competition}! .. . . 

It's also time for Congress to end the bidding discounts, tax credits, and set-asides 
the Federal Communications Commission uses to encourage minority- and female
owned businesses in telecommunications. There's little evidence that sllch preferences 
have achieved their stated purpose of promoting "minority views" In broadcasting; the 
content of broadcasting is determined by what people want to see or hear, not by the 
complexion or sex of company owners. And as Jeff Rosen points out In The Nw Republic, 
even lar~e and successful mlnorlty businesses are eligible for set-ash.les for <;elluiar 
Iic-enses.'· Why do they need a boost from governmenl? 

Census figures show thllt minority- and female-owned enterprises lire growing 
rllpidly.16 In keeping withlhe prinCiple that group preferences should·be limited and 
transitional, we should.begin phQsing oul scI-asides. over, say, a five- to 10-year period. 
During .that period, we should begin phasing in new empowerment Initiatives of the 
kind discussed below. 

In ad(jltion, PrE'sldent Clinton should rf!pf!al Lyndon Johnson's 1965 Executive 
Order 11,246, which require.~ federal contractors to file written plans with the 
government specifying hiring goals and timetables. Thi~ i~ thl! fl!ut:ral gvvl!nllllelll'~ 
lllrge~t uffinmltivt: ilction prugnlllt. Stuuie~ by JUlICithan Leonard of Ihe .Univer5iLy of 
California and others show that the exe~uli ve order ha~ only modestly increased black 
employmenL and income, while having llltle effect on women. Even where gains lire 
posted, they often stem from a shift In employment from firms with no government 
business to federlll contractors. Although the law bnns formal quotas, government 
guidelines push employers to hire by the numbers to a void the inferj/nce of 
discrimination . 

Steady progress by minorities and women in pUhllc employment also suggest that 
we can safely dispense with hiring preff!rencf!~ in gnvernment. Blacks are actually 

"B .. ~tt, raul M. "BirlllhIKhalll·. rlan tu Help Black-Owned Firnl3 May De Alternative to Racial SCt
Aside Programs." Th, W.II 5""" Joo,rwl, Feb .. 27, 1995, p. A14. 

"Rosen, Jeffrey. "Arn .... ",lIve Action; A Solulloll." TIl. N.w Republic, May 8, 1995, p. 23. 

"Mehta, Stephanie N. "Affirmative Action Supporters Face Divisive rrublem:' Th. W.II SI,«'J.ff'''''' 
June 2, 1995, p. D2. 
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overrepresented In federal govp.rnment (17 percent of the workforce compared to 10 
pel'~'ellt uf the private workforce) and many blg-c:1ty guv"ml1umt~ .. ~ wdl; wumen are 
at 40 percent of the federal workforce and growlng,11 

At a time when governments everywhere are In the throes of reinvention and 
downsizing, it makes little sense to steer women and minorities toward. public 
employment or contracting. Writing in The Nw Democrat, Joel Kotkin notes that In 
California, aFfirmative action tend!! to channel minorities and women to relatively 
stagnant sectors of the economy-to government and large corporate bureaucracies 
InsteCiu of to dyl\Clllllc ~U\all· and mlthi:ted firm~ that lire generating IIIU~t Innuvatiun 
and job growth In the slale. 

Voluntary Affirmative Acli~n 

Since most jobs and lucrative opporlunities are found in the private economy, voluntary 
affirmative action by. employers clearly will do more to equalize opportunities for 
minorities ·and women than government sct-asldes and preferences. Most large 
companies actively seek to diversify their workforce and small employers are under 
social and legal pressure to do the same. In addition to barring outright discriminntion, 
the Civil RIghts Act of 1964 (In Title VII) permits companies to be suecl when they 
unintentionally di~crlmlnate-when their hlrlne and layoff poliCies result In a "disparate 
Impact" on women and minorities. (The Civil Rights Act of 1991 restored the burden of 
proof UII I!lIIpiuytirs tu ju~tify ~uch praclice~ un thl! lJa~i~ uf UU~illl:~~ 1l1!~I:SS!ly.) ntis 
"rl:uuttllult! pn:sulllption" a\:ts as a safeguaru agaill~t unconscious dis,,'imini:llion bul, 
unlike government's numerical gouls and limetable:!, does not induce employers to hire 
or (Ire by the numbers . 

. As part of any cffort to reform Ilfflrmatlvc action, President Clinton should 
challenge Congress to give the Equal Employment Opportunity Commission (EEOC) the 
resources it needs to sift frivolous from serious bias claims and to detect patterns of job 
discrimination. At the same time, however, Congress should direc.t the HhOC tt) aVOid, 
actions-such as using computer models to fix the supposedly "exact" percentages Of;;' 
qualified women and minorities available to employer!! in a given location-that compel • 
companies to adopt race or gender proportionalism to avoid official harassment." 

----_ .. __ •. _.-
""Central rcrsonnel Ooto m .... Unit~ Stol •• OCCicc of rer..,nncl M~nng.mcnt, September 1993. 

Ullovard. lames. 'The l.1lCSl EEOC Quota Mandate:' The Wall Street /aurrud, April 27, 199~, 1\14. 
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aUdited would also act as a deterrent to employers and landlords. Consumer hny .. o~t9 
and other forms uf publk ~ua~iun have al~u pruved effective at encouraging laggard 
firms to hire minor! ties. 

Step one in reforming affirmative actton, ,then, Is to shift from rnlUlde.toty 
preferences to voluntary action by employers, with anti-discrimination lawBand publle 
llcrutiny as 8n insurance pOlicy against backsliding. By itself, this step won't quell the 
controversy over race and gender preferences; It worn console whites who believe 
they've lost a ;0" or promotion or a slot in medical school because of affirmative a'ctlan. 
But it will get the government OUt of the business of group ciassillcation and preferences, 
halUnga trend that promises heightened ethnic cunflkt. . 

Dubbing this approach "the separation of race and state," the weekly Ecollomist 
recently pinned the key point: 

"It is true, of course~ that race distinctions will not disappear from sOdciy 
simply because governments decline ,to rc)cognize them. But it is equally 
true, and even more Important, that race distinctions cannot disappear so 
long as govemmel\l~ not merely reroenl1,e hilt enforce them."" 

Step 2: Replace Preferences With Empowerment 

If race and gender preferences commit government to a divisive and ultimately futile 
quest for equal reSUlts, the answer is not simply to jettison them but to get serious about 
llIilklng t:'{ual uppuriunlty a reality for Amerlca's minority poor. Step. two In the new 
bilrgain I, therefore to replace government prereren~es (or groups wilhnew public 
policies that empower Indlvlduills to get ahead regardless of race, gender, or ethnlclty . 

. "Most studies c~nfirm thilt the Impo,ct of preferences on minority or fcmnle 
employment and income Is exceedingly mode.st. Par example, a report on black economic 
gains prepared for the U.S. Labor Depar~ment reached this conclusion: 

'The general pattern Is that the racial wage gap narrowed,as rapidly in the 
20 years prior to '1960 (and before affirmative action) liS during the 20 years 
afterward. This suggests that the slowly evolving historical forces we.have 
emphasized In this report-education and,mlgratlon-were the primary 
deterllllnan~ of the lung-term black economic impruvement. At be~t, 
affirmative action has marginally altered black wage gains about this long-
term trend."IO " ' ' 

""AQul!!ltinn <if Colour." Tht F,,"noml.t, April 15, 1995, p. 13. 

"'Smith, Jamce P. and Finis R. Welch. "Oo.lng Ihe Cap: Forly Year. of Economic Progress for Btack •. " 
The RAND Corp .. I'cbruary 1Y!l6. p. 9Y. 
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Moreover, as sociologist William J. Wilson has pointed out, affirmative action 
policies exhibit a closs bJas that favors middle-class professiorials and entrepreneurs 
while offering little to pllople stuck in poverty. 

In a seminal article titled 'The Competitive Advantage of the Inner City," Michael 
Porter of the Harvard 8uslness School argues for shifting pubIlc resources from traMfp.r 
pa yments, subsidies, .. ml [(1(" .. nd ethnic preference~ to efforts to create businesses In 
the inner dty. Preference" he notes, rarely benefit companies located In low-income 
neighborhoods: 

"In addition to directing resources away from the Inner city, such 'racc
based or gender·based distinctions reinforce Inappropriate stereotypes and 
attitudes, breed ,resentment, and Increase the risk that programs will be 
manipulated to serve unintended populations,"" 

Wh .. r~ tragic about the current Impasse on affirmative action Is that it blocks 
, allempts to build a m:w birliu111 (on~ensus behind a comprehensive attack on Inner·clty 

@
overty'Forblackstrappedatthebouomo( the e~'Onollllc pyiamld, the Illaln ol.>~t<lde 

is not vesligial discriminlltlon but the breakdown of critical social and publlc,lnslilulions, 
chiefly the family and schools. Can nnyone doubt thnt dramatically lifting their academic 
and occupational skills would have a greater Impact on their life prospects than 

a1ntaining preferences that mostly benefit middle-class blacks, Hispanics, and women? 

Empowerment is a broad agenda that oncompasses everything from welfare 
reform to national service, youth apprenticeship, and other Ideas for expanding access 
to education and job training. But it would be especially fitting to focu~ Immp.diately on 

~
he ~,o'lOmjL' l~gCl.~y of di~t:rimlnaUon-on the profound and lasting Impact on minority 

citizens of their syslemillk e)<du~ilJll frolll full purticipation in the free enterprise system. 
Islegllcy includes lower rales o( business formation, of asset accumulation, and 

inheritnnce, and especially of home ownership. 

~ Asset~g strategies. According to the CeMlIs Bureau, the clistrihution 
of personal assets (property, savings, and investments) by race is even 
more skewed than the distribution of income: Whites possess !l2 percent 
of Americans' total net worth While hlack~ have only 3.1 percent. 

When it oomes to l.>uildlng personal assets, middle-dass Americans already benefit from 
"affirmative acllon" in Ihe form of the UlIITtgag\! interest dedu~tloll .. lid t<lX ufC"ks for 
privnte pensions and silvings accounls. Yel our sodal policies, especially welfare, 
promote consumption rather than asset accumulation. An empowerment strategy should 

"I'urler, Mid",.!. ··['he CompcUtlve AllvanlSgc of the Inner ClIy:' Harvard !Juslnm RevIew. May 1995. 
p.55. 

. I Ii. 

'ON 3~IOHd 



.. 
:-: 

., 

.. '. 

offer poor families similar inamlives 10 say ulld ersonal assets .. Michael 
Sherraden of St. Louis Univers ty ha~ propo~ed itn it~5P.t it~~llmllIAtlon system open to 
aU Americans, but with special Incentives (or the poor. It would create Individual 
Development A"ounLS (IDA::;), t~){-free ~~vil\ vehicle:! fur luw-Income famllles whose 
dep~ could be matche ~govemmeqtJ busil1e~~..shurdl~IliLJ;lllli:l.lll:l!. Th~ 
Corporahon for Entcrpmic Development. has designed a National IDA Demonstration 
that would create 100,000 JDAB for low-Income families at a cost to the federal 
government of $100 million. 

· IIo",e aw,ler~ldp. Our homes are the most Imporlant asset m05t of us will 
ever OWil. St~ule WIIllIIUl\itie~, lllureuver, are rooted Iii high rates of home 
owner5hip. While 67 gercent of whites own their own homes, only 45 
percent of blacks do. Instead of diin:nantling the u.s. Department of 
Housing and Urban Development (HUD), as some Republicans propose, 
why not rcorgtmizc it around the g01l1 of lifting home-ownership rates 

.3'mong the poor generaUy-a. shift that would disproportion:lIcly bcncfit 
the minority poor? HUD cail promote home ownership by shifting doUars 
now spent on rental subsidies (the total exceeds $10 billion) toward grants 
to localgovernment~ to dear ~Ites for mn~lTlIction of low-cost housing and 
cut' morigage interest rates for owner-occupant buyers in poor 
nelghborhoods.23 localities should also revise biJlldlng and housing codes 
tu make I t easier to build low~cost housing. 

• Pllblic .edllcnHon. Finally, no publlc task Is more urgent than dramatically 
· lifting the quality of inner-city schools. More moncy may be neccssary but 
it wi1l b~ Insufficient: Big city school districts typically spend well above 

· the national average. More Important Is to. change. the bureaucratic 
organization and culture of our ~tandilrdi7.p.d public school system. 

The first step Is for the staies: They should withdraw the local school districts' monopoly 
un uwning and operating public schools, (reelng teachers and other civic entrepreneurs 
10 ,reate i11novative puulk ~I:huui:l. Now uperating in 12 ~tate~, ~uch "charter" ~chool~ 
expand choices forparenlS and chlldren whlle exerting real ~'Ompetitlve pressure on 
traditional schoob, who risk losing students (and public funding for them) If they fail 
to Improve. Unlike conservative proposals to privatize public schools through vouchers, 
chariGr schools operate under llcensc to public o.uthoritics without the stlfllng rules and 

~
procedures of central school districts and unions. The federal government can help boost 

these efforts by lIittingthe slates use federal education dollars to experiment with models 
and help capitalize new schools. . 

:aSiatlstfeal Abstract Of the United StQtes. 1994. WaShington, IX: GPO, Table 1216. p. 735. 

"Ullsock, Howard. "Up From Public Houolng." Th. New O.",o<",f, January/Fobruary 1995, p. 50. 
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These initiatives lire mudt!st In C05t i( not in acope. Dut they are only the 
beginning. Ultimately, the only way out of the quagmire of group-conscious policies Is 
to redouble the notion's commitment to equ;)1 opportunity for all. This requires not only 
vigilance In combatting residual discrimination, but also positive steps to lift the 
prospects of poor people packed into decaying urban neighborhoods. Conservative 
critics of preferences have Ignored both these moral imperatives Ane! thl' puhlk ro~ts 
they imply. No wonder their calls for a color·bllnd Constitution and SOCIety rIng hollOW 
tu Americans for whom discrimination is nut all abstractiun but iI painful rcallty. 

. In pursuing a third way on affirmative action, we must be dear on this point: 
redeeming America's historical obligation to the victims of sIll very Ilrid segrcglltion is not II 
;) cost-free. proposition. A serious agenda for equal opportunity and individual 
empowerment will require financial sacrifice from SOciety as a whole. 

Step 3: Reform Affirmative Action in College Admissions 

The third step involves college admissions; where the abysmal q~\allty of many inner-city 
schools, continuIng ractal and. ethnic disparities in standnrdi:oo:ed test scOres, and the 
special role Ameri~,1ns have traditionally assiBned to education In equalizing 
opportunities combine to Justify some form of affirmative action. Nonetheless, two 
reforms are essential: 1) we must 11ft students rather than lowering standards; and, 2) we 
mu~t target student~ by need as well as race. 

U.S. colleges compete (or promising minority students almost as furiously tiS for 
star athletes. The dearth of candidates with high test scores crciltes pressure to lower 
official·st;)ndJrds to meet affirmative ;)ction goals. On scholastic aptitude tests (SATS), 
for example, blacks. score on average (combined math and verbal) nearly 200 poil'lts 
below whites. This has prompted protests and lawsuits from white and Asian students 
denied entry despite higher grade point averages and SAT s('or('s. ~~ 

Such measures, while useful, are not comprehensive or infallible predictors of 
future performance. Moreover, feW colleges base admissions solely on meritocratic 
stamliuds. Many take non-academic activities inW au:ount: partidlliition In spol'lS, duUs, 
sludenl govcml1lenl, or civic work. Olhers give preferences 10 the children of alumni or 
faculty, limit local enrollment to leave space for students from other parts of the cOuntry, 
and offer special scholarships for students from low·income families. Under such 
circumstances, it is difficult to argue that colleges may consider any factor except race, 
othnlcity, and gender. The tight standard is still set by the Supreme Court in Its 1978 
Bakke d~cision: Race should be a factor. but not the decisive factor in college admissions. 

Too often, however, accepting III-prepared students IInder affirmative action plans 
sets them up for failure and reinforces stereotypes of intellectual defideney not only held 
by whites but also Internalized by minorities. Sludies show that only ollL-thiru uf LllI~k 
students who enter college graduate within six years, compareu with 57 pen:enl (or 
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whites." It's not just students who suffer: Institutions that allow the quest for diversity 
to compromise academic excellence risk repeating the descent of New York Clty's 
College, once the "Harvard of thp. prol!'tariat" and now a venu!' for ethnic politics. 

Given the disparity In tcst scores, how can colleges 11ft students rather than. lower 
standards? One way is to adopt the military model of afClrmallve aCllon Ihal5oclo!oglst 
Charles Moskos says has made the army the most successfully integrated institution in 
America. This. model combines gOQ.ls (but not timetables) for minority promotion. with 
rigorous training to ensure a suffident poor of qualified candidates for. promotion. Some 
colleges already are trying similar approaches: Boston College enrolls affirmative action 
students In a six-week summer training cl?urse and reqUires that they sign It contract 
pledging to mak!' every effort to graduate. The results are ImprE'sslve: 95 percent. of these 
students graduate in four years, compared to 88 percent for the !'ntlre student hody.2. 
An alternative Is to guarantee all high school students a slot In community colleges to 
prepare them fur entry Into more demanding four-year schools. 

. . 

. . Colleges should also work ·more d~ely with high sch~ls to create preparalOTO 
programs for minority students. In California, for example, officials estimate that only 
five percent of block and four perce!)t of 1ollno public high school students complete th 
course and grado requirements necessary for admission to the University of Callfornla. 
But eligibility for both groups swells to over 40 percent when students are enrolled in 

. preparatory courses. Z6 • 

University Officials worry, however, that the proposed ccru would prohibit sue/! 
programs because ·t~ey do not meet Its standard of pure color-bllnd neutrality. Nor, of 
WUllie, wuull.l nll'l!~'Un~duu~ recruiting of promi~ing mlnurity ~tuuenl:l-illlu illuew the 
architects of lhe inlliative admit lhat it would lead 10 a dramatic drop in mlnOTily 
enrollment In lop-ranked schools. 

. The second problem posed by affirmative action ·in college admissions is thQ.t it 
ignores wide Income vorintions Q.mong members of a group. It's hard to defend giving 
an advantage to Bill Cosby's kids, to an engineer who recently emigratod from Peru or 
India, Or to an affluent white woman over the son of a proverbial white coal-miner or 
a recent Russian immigrant. Some argue that the purpose of affirmative a~tlonj~ not just 
to widen opportunities but to Indemnify peoplp. for historic wrongs. Since college slots 
are not unlimited, however, It makes sense to target preferences to people who really 

2AM~rory, Brion. "Pathways to Collcg: - Afllm,atlvc Action: an AmeriCdn Dilemma." Til< Bo'lon CIob., 
May 23, 1995, p. 12. . . ... 

DIbld., p. 12. 

"'Roger>, K~Jll1cth. "D~n't Luwcr th" Bar - EI"Ya'" the Studcn,"." The Lv. Allgt:/eo Tim<5, March 10, 1995, 
p.87. 
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need them-to kids who are the first In their falilily lo go on to higher educo.Hon, for 
example, or to ,those from poor or working poor famllies. 

Simply subsLituting class for ro.ce o.s the basis for affirmative' action nlns afoul of 
the tesl-score gap; the likely result would be to make poor whito?S and Asians the main 
beneficiaries. The bcttcr solution is to combine the two as a means of targeting 
affirmative action to truiy needy m(>mi1ers of minority groups. SitKe ~ollegeii already 
collect lots of finanCial information from studentll st!t!king loans, grant:!, or scholarships, 
tempering affirmative action with a means testshouldn't be hard. 

All this raise~ lui obvious question: If preferenccs ,ITe wrong In public contracting, 
why are they permiSSible in college o.dmisslons1 One answer Is that colleges have a 
broader public mission than career preparation and meritocratic sorting. Amcrirnns have 
always believed that education is the key not only to opportunity but to an enlightened 
citizenry capable of self-government. Since World War 11, we've invested heavlly in 
college opportunity because we see it as integral to both economic growth and equaBty. 
This is even more true today', as the global information economy puts a premium on 
knowledge and mental'agility. 

Affirmative action In college is nut a guaranteed outcome but an opportunity to 
develop dvlc capadtles and ~\Il1lpele succes~(.ully in the economic arena. Like other race- ' 
conscious preferell~~s, it should be viewed as a temporary expedient until representation 
of minorities in ~\Jlleges is roughly equivalent to th:lt of whites. In the meantimf!, It 
~hould be done In ways thaI don't compromise academic standards or confer benefits 
on people who are not needy. 

Conclusion 

At the heart of the affirmative action debate are <:onAicting interests and visions' of 
Justice that divide largely on ,racial lines. 'Ihere is, however, a third oplion-,\ civic 
perspective that works to synthesi7.p Ihese visions Into a new bargain on racial justice 
and equal opportunity. The moral underpinning of sudl a bargain Is Dr. King's vision 
of a society that judges indiVidualS by "the cuntlo!nt of lhelr character" ro.ther than the 
color of their skin. 

A recent series of Ilrtldes in Tll~ Nw Democrat provides thematic building blocks 
for the third way: Start phasing out mandatory group preferences; wherever practical, 
target a({jrmallve action by need, not by race alone; shift efforts to mmbat InequaBty 
from the courls and federal bureaucracies to the economic amna; don't lower standards 
but lift people up to common standards Instead; don't bestow group entltlellumts, bUl 
Instead usc public resources to build individual ~apacity . 
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.Io1nally. as author Jim SJeepQr argues, our politicaJJeaders should have more faith 
In civil society." Rather than ba~p. affirmative action on the insulting premise that 
government must perpetually compel citizens to do the right thing, It's time to 
acknowledge incomplete yet.ln~'\)ntrovertlble progress 11m.! muve un to the next phase 
of the struggle [or radal Justice. And ins lead of waving lhe bloody shirt of racism to 
suppress dissent, It's time now to olr public doubts lind lrust In the power of demoaatlc 
deliberation to move us closer to common ground. 

Will Marshall is president of thl' Progressilll' Policy lnstit"te. 
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1997, 3:49PM &j) Draft letter for Erskine's response to CBC -- May 9, 

May 9, 1997 ~viW\L - y~ viO!f.IM.L 

The Honorable Maxine Waters 
Chairwoman 
Congressional Black Caucus 
2344 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Ms. Waters: 

I appreciate the opportunity to meet with you and the entire Congressional Black 
Caucus (CBC) earlier this week. I believe that it is extremely important for this 
Administration to maintain strong lines of communication with the CBC. The 
President and I are committed to working with you to advance policies which are 
beneficial to the African-American community. 

S"k«~ 

As you recall, a number of questions were raised on a wide range of topics at our 
meeting. As I promised, I have attached answers to the questions which were left 
outstanding at the end of our meeting. In addition, I have attached a budget 
agreement fact sheet on areas of the budget of particular interest to you and your 
CBC colleagues. I hope that this information is helpful. I look forward to your 
upcoming meeting with the President and working closely with you in the future. 

Sincerely, 

Erskine Bowles 

Attachments 



1. What is the Administration doing in response to Prop 209. e.g .• will the 
Administration still award states with federal contract dollars even if the state is 
not implementing affirmative action programs. etc.? 

The President has stated his opposition to state referenda which abolish affirmative 
action at the state level. and. in keeping with this position. the Justice Department 
has joined in the challenge to Prop 209 in California. The U.S. is a party to the 
case as amicus curiae and had argued forcefully at the Preliminary Injunction stage 
that Prop. 209 was unconstitutional. Unfortunately. a three-judge panel of the 
Ninth Circuit Court of Appeals recently overturned a district court injunction which 
had stayed implementation of Proposition 209, ruling that the initiative was 
constitutional. Obviously, we are disappointed with the panel's decision. 

The plaintiffs in the Prop. 209 litigation have petitioned for a rehearing of the 
panel's decision before the Fifth Circuit as a whole. The Justice Department has 
continued as amicus in this petition and fully expects to continue as a party in the 
case through any further appeals. 

Notwithstanding the outcome of the Prop. 209 litigation, the Administration will 
require institutions in California to comply with all Federal laws, including those 
which require affirmative action, and we have made this clear to these institutions. 
Further, Prop. 209 itself contains a provision exempting from its reach those 
institutions which are complying with Federal affirmative action programs as a 
condition of receiving a Federal grant. 

2. Why is SBA's 8(a) program included in the federal procurement regulations? 

Our proposed system for reforming federal procurement sets out a framework under 
which an annual comparison of the availability and use of small disadvantaged 
businesses will determine whether race conscious means, such as price or 
evaluation credits, will be permitted to help increase opportunities for these firms. 

Many commentators to our proposal have asserted that we should not include 
contracts awarded under the 8(a) program in the reform framework. First, we 
believe that it is critical that the availability of SOB's in an industry not be 
undercounted so that we can make an accurate determination of the level of federal 
utilization of such firms that would be appropriate. As such, minority firms in the 
8(a) program must be counted in the capacity or "benchmark" numbers. Only by 
determining how much minority participation in contracting exists, through all 
means, can we figure out the extent to which race-conscious means continue to be 
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needed in a particular industry. 

Second, as proposed, the SBA Administrator will have the authority to decide what 
steps are needed, if any, to limit the use of the 8(a) program in a particular industry 
where SOB participation exceeds an industry benchmark. However, the 
Administrator will not be required to take such steps -- the benchmark numbers will 
serve as a guide to the Administrator, not a mandate. Nevertheless, we believe 
strongly that some limited reform of 8(a) is needed to ensure the continued vitality 
of the program. The 8(a) program does consider race as a factor in determining 
eligibility -- small minority firms are allowed the presumption of being socially 
disadvantaged under the program. As such, although the Justice Department 
continues to vigorously defend 8(a) in court as constitutional, we believe that the 
substantial risk of future court rulings unfavorable to the program greatly outweighs 
the costs of this limited reform. 

SBA will be explaining how it intends to implement this limited reform in proposed 
regulations they will issue in a few weeks. Their proposed rule will also be 
published for comment in the Federal Register and is expected to be finalized later 
this year. 

3. Please clarify the Administration's position on set-asides, e.g., is there still a 
moratorium on set-asides? 

The primary SOB set-aside program authorized by existing contracting regulations, 
the Department of Defense's "Rule of Two," was suspended in light of Adarand in 
October 1995, and remains so. Under the Justice Department's May 1996 
proposal, the suspension on the use of set-asides such as the Rule of Two would 
have remained in place for at least two years after the implementation of the 
reformed system. The proposal contemplated that after two years we would 
evaluate the system to consider whether set-asides might be appropriate if the new 
system clearly was unable to remedy persistent and substantial underutilization of 
minority firms in particular industries resulting from past or present discrimination. 

Many comments to the Justice Department's May 1996 proposal suggested that 
the two-year moratorium was too inflexible. We agreed that whether to permit 
set-aside contracts in any industry should not turn on the lapse of any particular 
period of time, but on the amount and strength of the evidence regarding the 
effectiveness of the new system in that industry. In cases where this rigorous 

. standard is met, the use of set-asides can be considered. 

4. DOT programs are not included in these federal procurement regs. What will 
DOT be issuing on its own? 
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The Department of Transportation will soon be issuing a Supplemental Notice of 
Proposed Rulemaking concerning its disadvantaged business enterprise (DBE) 
program. This program operates through state and local governments that receive 
DOT financial assistance for highway, transit, and airport projects. 

DOT will give the public 60 days to comment on the proposed regulations and we 
expect that they will be finalized later this year. DOT's DBE program, which 
Congress established in 1982, sets a nationwide goal that, unless the Secretary 
determines otherwise, at least 10% of the amounts appropriated for 
Federally-assisted highway transit and airport projects be expended with small 
business concerns owned and controlled by socially and economically 
disadvantaged individuals. The department retained the current legislative language 
in its NEXTEA bill, which the President recently submitted to Congress. 

DOT has developed its proposed regulations in response to the Supreme Court's 
June 20, 1995, decision in Adarand Constructors v. Pena and President Clinton's 
July 15 directive to mend affirmative action programs. In addressing these issues, 
the proposed regulations will: (1) propose several alternative methods by which 
recipients establish DBE goals; (2) advise recipients to give priority to race-neutral 
measures, like outreach and technical assistance, in meeting these goals; and (3) 
provide recipients more flexibility in determining what mechanisms to use in 
addressing discrimination in contracting. The proposal also provides clearer 
program eligibility standards and reduces burdens on small businesses and state 
and local governments. 

5. Under the guise of efficiency this Administration has created an environment 
where consolidation or bundling of contracts is viewed as more cost efficient. As a 
result, small businesses, especially minority small businesses have been unable to 
compete against larger businesses that have more resources, bonding and 
personnel. What is the Administration's position on contract bundling and does it 
plan to continue this practice? 

There are many situations where the government is able to achieve dramatic price 
reductions by leveraging its buying power as a large purchaser. For example, in 
consolidating a number of contracts for pharmaceuticals, the Veterans 
Administration has achieved price savings of as much as 75% compared with 
prices they were previously paying. The government is able to obtain Federal 
Express delivery for a three-pound package that retails at $27 for $3.62 by 
aggregating our buying power. Especially in a tight budget environment where 
excessively high contract costs come at the expense of needed money for public 
programs, it would be unconscionable to forego the ability to obtain these price 
discounts from quantity buying. 
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However, there are also legitimate concerns about situations where combining 
smaller service contracts into larger contract vehicles not only hurts the ability of 
small businesses to compete for government business, but also deprives agencies 
of the services of businesses that would otherwise be able to provide high-quality 
services at advantageous prices. The Administration is therefore aggressively 
formulating a whole series of countermeasures to preserve the ability of 
competitive small and minority-owned businesses to serve government customers. 
Examples of these countermeasures include: (I) increased use of small-business 
and 8(a) prime contract set asides incorporated into multiple-award aggregated 
contracts, a technique that has already been used by the Department of 
Transportation and the Air Force; (2) streamlining of the 8(a) contract award 
process, so award of 8(a) contracts can be as streamlined as the award of task 
orders under large aggregated contracts; (3) a new ability for the government to 
award service contracts up to $100,000 to small businesses using far more 
streamlined procedures; (4) expansion of the GSA services schedule to more small 
and minority-owned businesses, so these businesses have a contract vehicle 
available that allows them streamlined access to government customers outside 
large aggregated contracts; and (5) aggressive efforts in regulation to provide 
various ways to increase the participation of small and minority-owned businesses 
in service subcontracting. We believe that this aggressive approach is the best way 
to deal with legitimate concerns without depriving the taxpayer and the consumers 
of government programs of the benefits of consolidated contracting when it 
provides advantageous pricing and service. 

6. Why is the Administration supporting the incarceration of juveniles with adults? 

Under the Administration's proposed legislation, the "Anti-Gang and Youth Violence 
Act of 1997", juveniles prosecuted as juveniles could not be housed with adults 
until they reach age 18, regardless of the offense. Moreover, no juvenile under age 
16 who' has been charged or convicted as an adult, can be housed with an adult 
under the proposed bill. Juveniles prosecuted as adults can be housed with adults 
after they reach the age of 16, at the discretion of the Bureau of Prisons. 

As juveniles have become increasingly violent, however, housing such dangerous 
juveniles with other juveniles can endanger younger, and sometimes more 
vulnerable, delinquents. The Administration believes it is more appropriate to give 
federal prison authorities the ability to be flexible depending upon the needs of the 
individual defendant. 

7. Why is the Administration supporting the prosecution of more juveniles as 
adults? 
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The current process for determining whether a juvenile will be prosecuted as an 
adult or as a juvenile is often highly unpredictable. The Administration's bill does 
not add any new offenses for which a juvenile can be charged in federal court. 

However, the Administration bill does expand the circumstances where a juvenile 
can be charged as an adult by giving federal prosecutors the discretion to transfer 
juvenile offenders to adult criminal court. It should be noted that except for the 
most serious juvenile offenders, age 16 and older, juveniles charged as adults may 
petition the court to be tried as juveniles rather than adults. 

8. Why is the Administration supporting more mandatory minimum sentences for 
juveniles? 

The Administration's legislation increases mandatory minimum sentences from one 
year to three years for three narrowly targeted crimes: selling drugs to minors; 
using minors to distribute drugs; and trafficking drugs in or near a school or other 
protected location. The Administration believes that the proposed increases are 
necessary to punish persons who'endanger children by selling illegal drugs to them, 
or employ or otherwise use them in their drug trade, and to deter others from 
engaging in such reprehensible and dangerous conduct. 

The mandatory minimum sentences could apply to juveniles who are prosecuted as 
adults. However, it should be noted that "safety valves" on mandatory sentences 
may be applied to 13-15 year 'olds in certain circumstances. 

9. Why is the Administration supporting making public the records of individuals 
prosecuted as juveniles? 

President Clinton has had a longstanding commitment to fight for the rights of 
victims of crime. The Administration's bill contains important protections for the 
rights of victims, including the victims of crimes committed by juvenile offenders. 
The bill clarifies current law by extending to victims of juvenile offenders the right 
to information about the juvenile proceeding that they might need or be entitled to 
under state or federal law. For example, victims would be able find out about the 
status of the proceedings, or the release status of the offender. Fingerprints and 
photographs of adjudicated delinquents found to have committed the equivalent of 
an adult felony offense or a federal gun offense would be sent to the FBI and made 
available in the same manner applicabl!'l to adult defendants. 

The Administration believes these changes represent a fair balance between 
maintaining important protections for juveniles and expanding the information 
available to their victims. 
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Draft letter for Erskine's response to CBC -- May 9, 1997, 3:49PM ~j) 
May 9, 1997 ~vi""I.L - y~ vio/euu... 

The Honorable Maxine Waters 
Chairwoman 
Congressional Black Caucus 
2344 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Ms. Waters: 

._. • .. f)ti-« ~ 

I appreciate the opportunity to meet with you and the entire Congressional Black 
Caucus (CBC) earlier this week. I believe that it is extremely important for this 
Administration to maintain strong lines of communication with the CBC. The 
President and I are committed to working with you to advance policies which are 
beneficial to the African-American community. 

As you recall, a number of questions were raised on a wide range of topics at our 
meeting. As I promised, I have attached answers to the questions which were left 
outstanding at the end of our meeting. In addition, I have attached a budget 
agreement fact sheet on areas of the budget of particular interest to you and your 
CBC colleagues. I hope that this information is helpful. I look forward to your 
upcoming meeting with the President and working closely with you in the future. 

Sincerely, 

Erskine Bowles 

Attachments 



1. What is the Administration doing in response to Prop 209, e.g., will the 
Administration still award states with federal contract dollars even if the stlite is" . 
not implementing affirmative action programs, etc.? 

The President has stated his opposition to state referenda which abolish affirmative 
action at the state level, and, in keeping with this position, the Justice Department 
has joined in the challenge to Prop 209 in California. The U.S. is a party to the 
case as amicus curiae and had argued forcefully at the Preliminary Injunction stage 
that Prop. 209 was unconstitutionaL Unfortunately, a three-judge panel of the 
Ninth Circuit Court of Appeals recently overturned a district court injunction which 
had stayed implementation of Proposition 209, ruling that the initiative was 
constitutional. Obviously, we are disappointed with the panel's decision. 

The plaintiffs in the Prop. 209 litigation have petitioned for a rehearing of the 
panel's decision before the Fifth Circuit as a whole. The Justice Department has 
continued as amicus in this petition and fully expects to continue as a party in the 
case through any further appeals. 

Notwithstanding the outcome of the Prop. 209 litigation, the Administration will 
require institutions in California to comply with all Federal laws, including those 
which require affirmative action, and we have made this clear to these institutions. 
Further, Prop. 209 itself contains a provision exempting from its reach those 
institutions which are complying with Federal affirmative action programs as a 
condition of receiving a Federal grant. 

2. Why is SBA's 8(a) program included in the federal procurement regulations? 

Our proposed system for reforming federal procurement sets out a framework under 
which an annual comparison of the availability and use of small disadvantaged 
businesses will determine whether race conscious means, such as price or 
evaluation credits, will be permitted to help increase opportunities for these firms. 

Many commentators to our proposal have asserted that we should not include 
contracts awarded under the 8(a) program in the reform framework. First, we 
believe that it is critical that the availability of SOB's in an industry not be 
undercounted so that we can make an accurate determination of the level of federal 
utilization of such firms that would be appropriate. As such, minority firms in the 
8(a) program must be counted in the capacity or "benchmark" numbers. Only by 
determining how much minority participation in contracting exists, through all 
means, can we figure out the extent to which race-conscious means continue to be 



needed in a particular industry. 

Second, as proposed, the SBA Administrator will have the authority to decide what 
steps are needed, if any, to limit the use of the 8(a) program in a particular industry 
where SDB participation exceeds an industry benchmark. However, the ...• ;.. . ,. 
Administrator will not be required to take such steps -- the benchmark numbers will 
serve as a guide to the Administrator, not a mandate. Nevertheless, we believe 
strongly that some limited reform of ala) is needed to ensure 'the continued vitality 
of the program. The ala) program does consider raceas'a factor in determining 
eligibility -- small minority firms are allowed the presumption of being socially 
disadvantaged under the program. As such, although the Justice Department 
continues to vigorously defend a(ann court as constitutional, we believe that the 
substantial risk of future court rulings unfavorable to the program greatly outweighs 
the costs of this limited reform. 

SBA will be explaining how it intends to implement this limited reform in proposed 
regulations they will issue in a few weeks. Their proposed rule will also be 
published for comment in the Federal Register and is expected to be finalized later 
this year. 

3. Please clarify the Administration's position on set-asides, e.g., is there still a 
moratorium on set-asides? 

The primary SDB set-aside program authorized by existing contracting regulations, 
the Department of Defense's "Rule of Two," was suspended in light of Adarand in 
October 1995, and remains so. Under the Justice Department's May 1996 
proposal, the suspension on the use of set-asides such as the Rule of Two would 
have remained in place for at least two years after the implementation of the 
reformed system. The proposal contemplated that after two years we would 
evaluate the system to consider whether set-asides might be appropriate if the new 
system clearly was unable to remedy persistent and substantial underutilization of 
minority firms in particular industries resulting from past:' or present discrimination. 

Many comments to the Justice Department's May 1996 proposal suggested that 
the two-year moratorium was too inflexible. We agreed that whether to permit 
set-aside contracts in any industry should not turn on the lapse of any particular 
period of time, but on the amount and strength of the evidence regarding the 
effectiveness of the new system in that industry. In cases where this rigorous 
standard is met, the use of set-asides can be considered. 

4. DOT programs are not included in these federal procurement regs. What will 
DOT be issuing on its own? 
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The Department of Transportation will soon be issuing a Supplemental Notice of 
Proposed Rulemaking concerning its disadvantaged business enterprise (DBE) 
program. This program operates through state and local governments that receive 
DOT financial assistance for highway, transit, and airport projects. ' .. '.' .,.' . ~ •. 

DOT will give the public 60 days to comment on the proposed reguiations and we 
expect that they will be finalized later this year. DOT's DB~ p'rogram, which 
Congress established in 1 982, sets a nationwide goal that, unless the Secretary 
determines otherwise, at least 10% of the amounts appropriated for 
Federally~assisted highway transit and airport projects be expended with small 
business concerns owned and controlled by socially and economically 
disadvantaged individuals. The department retained the current legislative language 
in its NEXTEA bill, which the President recently submitted to Congress. 

DOT has developed its proposed regulations in response to the Supreme Court's 
June 20, 1995, decision in Adarand Constructors v. Pena and President Clinton's 
July 15 directive to mend affirmative action programs. In addressing these issues, 
the proposed regulations will: (1) propose several alternative methods by which 
recipients establish DBE goals; (2) advise recipients to give priority to race~neutral 
measures, like outreach and technical assistance, in meeting these goals; and (3) 
provide recipients more flexibility in determining what mechanisms to use in 
addressing discrimination in contracting. The proposal also provides clearer 
program eligibility standards and reduces burdens on small businesses and state 
and local governments. 

5. Under the guise of efficiency this Administration has created an environment 
where consolidation or bundling of contracts is viewed as more cost efficient. As a 
result, small businesses, especially minority small businesses have been unable to 
compete against larger businesses that have more resources, bonding and 
personnel. What is the Administration's position on contract bundling and does it 
plan to continue this practice? 

There are many situations where the government is able to achieve dramatic price 
reductions by leveraging its buying power as a large purchaser. For example, in 
consolidating a number of contracts for pharmaceuticals, the Veterans 
Administration has achieved price savings of as much as 75% compared with 
prices they were previously paying. The government is able to obtain Federal 
Express delivery for a three~pound package that retails at $27 for $3.62 by 
aggregating our buying power. Especially in a tight budget environment where 
excessively high contract costs come at the expense of needed money for public 
programs, it would be unconscionable to forego the ability to obtain these price 
discounts from quantity buying. 
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However, there are also legitimate concerns about situations where combining 
smaller service contracts into larger contract vehicles not only hurts the ability of 
small businesses to compete for government business, but also deprives agencies 
of the services of businesses that would otherwise be able to provide hign-quaHty 
services at advantageous prices. The Administration is therefore aggressively 
formulating a whole series of countermeasures to preserve the ability of 
competitive small and minority-owned businesses to serve !30vernment customers. 
Examples of these countermeasures include: (I) increased use of small-business 
and 8(a) prime contract set asides incorporated into multiple-award aggregated 
contracts, a technique that has already been used by the Department of 
Transportation and the Air Force; (2) streamlining of the 8(a) contract award 
process, so award of 8(a) contracts can be as streamlined as the award of task 
orders under large aggregated contracts; (3) a new ability for the government to 
award service contracts up to $100,000 to small businesses using far more 
streamlined procedures; (4) expansion of the GSA services schedule to more small 
and minority-owned businesses, so these businesses have a contract vehicle 
available that allows them streamlined access to government customers outside 
large aggregated contracts; and (5) aggressive efforts in regulation to provide 
various ways to increase the participation of small and minority-owned businesses 
in service subcontracting .. We believe that this aggressive approach is the best way 
to deal with legitimate concerns without depriving the taxpayer and the consumers 
of government programs of the benefits of consolidated contracting when it 
provides advantageous pricing and service. 

6. Why is the Administration supporting the incarceration of juveniles with adults? 

Under the Administration's proposed legislation, the" Anti-Gang and Youth Violence 
Act of 1997", juveniles prosecuted as juveniles could not be housed with adults 
until they reach age 18, regardless of the offense. Moreover, no juvenile under age 
16 who has been charged or convicted as an adult, can be housed with an adult 
under the proposed bill. Juveniles prosecuted as adults can be housed with adults 
after they reach the age of 16, at the discretion of the Bureau of Prisons. 

As juveniles have become increasingly violent, however, housing such dangerous 
juveniles with other juveniles can endanger younger, and sometimes more 
vulnerable, delinquents. The Administration believes it is more appropriate to give 
federal prison authorities the ability to be flexible depending upon the needs of the 
individual defendant. 

7. Why is the Administration supporting the prosecution of more juveniles as 
adults? 
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The current process for determining whether a juvenile will be prosecuted as an 
adult or as a juvenile is often highly unpredictable. The Administration's bill does 
not add any new offenses for which a juvenile can be charged in federal court. 

However, the Administration bill does expand the circumstances where a juVenile 
can be charged as an adult by giving federal prosecutors the discretion to transfer 
juvenile offenders to adult criminal court. It should be noted that except for the 
most serious juvenile offenders, age 16 and older, juveniles:cliarged as adults may 
petition the court to be tried as juveniles rather than acjults .. 

8. Why is the Administration supporting more mandatory minimum sentences for 
juveniles? 

The Administration's legislation increases mandatory minimum sentences from one 
year to three years for three narrowly targeted crimes: selling drugs to minors; 
using minors to distribute drugs; and trafficking drugs in or near a school or other 
protected location. The Administration believes that the proposed increases are 
necessary to punish persons who endanger children by selling illegal drugs to them, 
or employ or otherwise use them in their drug trade, and to deter others from 
engaging in such reprehensible and dangerous conduct. 

The mandatory minimum sentences could apply to juveniles who are prosecuted as 
adults. However, it should be noted that "safety valves" on mandatory sentences 
may be applied to 13-1 5 yearolds in certain circumstances. 

9. Why is the Administration supporting making public the records of individuals 
prosecuted as juveniles? 

President Clinton has had a longstanding commitment to fight for the rights of 
victims of crime. The Administration's bill contains important protections for the 
rights of victims, including the victims of crimes committed by juvenile offenders. 
The bill clarifies current law by extending to victims of juvenile offenders the right 
to information about the juvenile proceeding that they might need or be entitled to 
under state or federal law. For example, victims would be able find out about the 
status of the proceedings, or the release status of the offender. Fingerprints and 
photographs of adjudicated delinquents found to have committed the equivalent of 
an adult felony offense or a federal gun offense would be sent to the FBI and made 
available in the same manner applicable to adult defendants. 

The Administration believes these changes represent a fair balance between 
maintaining important protections for juveniles and expanding the information 
available to their victims. 
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THE WHITE HOUSE 

WASHINGTON 

May 1,1997 

MEMORANDUM FOR THE PRESIDENT 

FROM: ERSKINE BOWLE~S La: . 
CHARLES F. C. R 
SYLVIA MATHEWS 

'97 MAY 2PM6:42 

SUBJECT: PROPOSED REGULATION IMPLEMENTING REFORM OF 
AFFIRMATIVE ACTION IN FEDERAL PROCUREMENT 

We write to seek your approval to proceed with publishing proposed regulations 
implementing reforms of affirmative action in federal procurement in the Federal Register for 
public review and comment and to provide an update of our roll-out of the proposed regulation. 
The proposed regulation implements the Iustice Department's procurement refC?rm proposal 
which you reviewed and approved in May of 1996 and which .was published in tlfe Federal 
Register May 23, 1996. 

Background 

As you are aware, in the wake of the Supreme Court's Adaraud decision, you directed the 
Department of Justice to: (i) review affirmative action programs at all levels of the federal 
government, (ii) determine which programs require reform, and (iii) develop a proposal to reform 
those programs. In completing its assignment, Justice's primary - and most difficult - task was 
to develop a proposal, consistent with Maraud, to "mend, not end, affirmative action programs" 
as you promised. 

Justice conducted an extensive review of goveriunent-wide affirmative action. It also 
engaged in a wide-ranging consultation process with Federal officials and third parties likely to be 
affected by any reforms, including minority and small business contractors and civil rights groups. 
After these consultations, Justice developed guidelines to limit, where appropriate, the use of 
race-conscious measures in specific areas of Federal procurement. 

Under Justice's proposal, the Department of Commerce (in consultation with the General -
Services Administration and the Small Business Administration ("SBA"» would establish 
appropriate limits -- or "benchmarks" -- for industries doing business with the Federal 
government. (Each industry benchmark will represent the level of minority contracting that one 
would reasonably expect to find in that industry absent discrimination or its effects.) These 
benchmarks would then guide the detennination of whether, when and to what extent race-

. . 
conscious tools, such as evaluation credits are appropriate. 
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Justice also proposed that the Federal government should, for two years, suspend certain 
set-aside programs (most notably, the Department of Defense's Rule-of-Two program). During 
this two-year period, the Federal government would use other measures to assist small and 
disadvantaged businesses. After this period, we were to evaluate whether our new program had 
achieved an appropriate level of minority contracting with the Federal government in each 
industry in order to determine whether the use of set-asides is justified. The suspension of the 
Rule-of-Two caused concern among minority groups, however, Justice felt strongly, and we 
agreed, that a suspension of this program was necessary in light of Adarand until the effectiveness 
of more narrowly-tailored measures could be reviewed. 

Further, under Justice's proposal the benchmark numbers would inform, but not strictly 
govern, the use ofSBA's 8(a) program ~ a program Justice continues to defend as constitutional. 
Justice proposed that the Administrator of SBA, in his or her discretion, could then use the 
benchmarks as a guide in administering 8(a). Justice advised that this limited application of 
benchmarks to 8(a) makes the program more narrowly tailored, as Adarandcounsels. 

On May 13, 1996, Deval Patrick and John Schmidt presented Justice's proposal to you 
and the Vice President. After a full discussion, you approved Justice's proposal. You also agreed 
that the proposal should be submitted for public comment, which Justice did on May 23, 1996. 

The Proposed Regulation 

When Justice's proposal was published, we contemplated that, at the end ofthe public 
comment period, the proposal would form the basis for the new government-wide affirmative 
action provisions of the Federal Acquisition Streamlining Act ("FASA") Regulation Supplement, 
which took effect on October I, 1996. Now, Justice has finished collecting and reviewing all of 
the comments it received during the comment period, and the FAR Council-- the entity 
responsible, by law, for drafting procurement regulations - has drafted a proposed F ASA 
regulation and is prepared to publish it. (Commerce, on a parallel track, is in the process of 
developing appropriate benchmark numbers.) 

Over the past month, we have held several briefings with all relevant constituencies on the 
proposed FASA regulation. With the assistance of Justice, we have briefed House and Senate 
staff, representatives from the civil rights and minority contracting communities and the 
Congressional Black Caucus. Also, the Commerce Department has briefed civil rights and 
minority contracting groups on Commerce's benchmarking project. 

The briefings for general Hill staff raised few issues or concerns. However, the CBC and 
the civil rights/minority contracting communities identified two specific issues which they felt 
needed some modification -- the proposed two-year moratorium on set-asides and inclusion of 
SBA's 8(a) program within the reform framework. • 
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The civil rights/minority contracting communities commented that a fixed two-year 
moratorium on set-asides - in particular on the Rule-of-Two -- was too inflexible. They felt that 
a decision on the use of set-asides should be based on available evidence only. We agreed that a 
slight modification in the language of the proposed rule would more fully comport with the intent 
of Justice's proposal. White House and OVP Counsel crafted amendatory language so that 
consideration of set-asides would tum not on the lapse of a particular time, but rather on the 
existence and strength of evidence of continuing and persistent discrimination in a particular 
industry and the demonstrated incapacity of race-neutral or more narrowly-tailored measures to 
remedy the problem. This modification alleviated the concerns on this issue raised by the groups. 

We recognize that there is some danger that those groups which are hostile to set-asides 
may view this language as a move to reinstate set-aside programs as opposed to replacing them 
with a more narrowly tailored system. However, we believe that the language we have adopted is 
a reasonable compromise which is consistent with Adarand and provides the Administration with 
the flexibility it needs to review the new system and revise it when warranted by the evidence. 

However, both the CBC and the civil rights/minority contracting groups remain opposed 
to the application of benchmarks to the 8(a) program - a reform included in the proposed 
regulation. (You should know that some members of these groups maintain that you indicated a 
beliefthat8(a) should not be included in the reform framework). But, Justice has advised, and we 
agree, that this limited reform of8(a) is crucial and must remain part of the proposed regulation. 
Justice continues to defend 8(a) in court as constitutional and has succeeded to this point, 
primarily by fending off attacks on the program on its merits through challenges to the standing of 
plaintiffs. Nevertheless, Justice and we believe strongly that a limited form of narrow-tailoring of 
8(a) is necessary in continuing to successfully litigate the constitutionality of8(a) and ensuring the 
preservation of the pro gram. 

SBA will promulgate new regulations implementing changes to 8( a) -- involving both the 
limited use of benchmarks and stronger certification requirements. We have assured the parties 
we briefed that they will have an appropriate opportunity for input into these regulations. 

Roll-Out Steps 

At this time, the proposed regulation has cleared the OMB approval process and is ready 
to be sent to the Federal Register for publication. We propose sending the proposed rule to the 
Federal Register next Tuesday, May 6. This will give us the opportunity to inform key agency 
people as well as relevant constituencies, including the CBC, the Hispanic Caucus, other key Hill "
staff, civil rights and minority contracting groups and the press at appropriate times on Monday, 
May 5 that the rule will be sent for publication on Tuesday. Ifwe send the proposed rule to the 
Federal Register on Tuesday, they will publish it by Friday, May 9 at the earliest, but in any 
event, no later than Monday, May 12. Once the proposed rule is published, we also intend to 
hold several briefings for an expanded list of minorilY businesspeople, civil rights groups and 
women business owners, for agency Chief of Staffs and for agency procurement officials. 
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Recommendation 

N, 
: '. 

We recommend that you approve the publication of the proposed,regulation implementing 
reforms of affirmative action in federal procurement in the Federal Register for public review and 
comment and the roll-out schedule that we have proposed. 

DECISION: 

APPROVE 

DISAPPROVE 

LET'S DISCUSS 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: FYI: Talking points on Hopwood. 

Education and Justice finally have agreement on language. These talking points went to the Press 
Office this morning. Education is sending a clarifying letter to Texas State Sen. Ellis today and is 
meeting with Sen. Kay Bailey Hutchinson today as well. 

• As was stated by the Justice Department in its amicus brief before the Supreme Court urging 
review of Hopwood, the Fifth Circuit panel held that educational institutions in the Fifth Circuit 
may not consider the race of applicants as a relevant factor in making its admission decisions. 

• The Administration believes that case was wrongly decided and in direct conflict with the 
Supreme Court's decision in Bakke. However, it is the position of the United States that, 
absent further judicial developments, Hopwood is binding law in the Fifth Circuit. [In an 
appropriate case, DoJ would urge the Fifth Circuit as a whole or the Supreme Court to overturn 
the panel's decisionl. 

• . Outside the Fifth Circuit, we continue to believe that it is permissible for an educational 
institution to consider race in an appropriate manner in its admissions process, consistent with 
the Bakke decision. 

Q: A letter sent by the Department of Education to a Texas legislator. seems to indicate that Fifth 
Circuit schools are at risk of losing federal funds from the Department of Education for complying 
with Hopwood. Is this the case? 

No. There has been some confusion on this issue based on mischaracterizations of Education's 
letter. To clarify: Educational institutions in the Fifth Circuit are not at risk of losing federal funds 
for complying with Hopwood. Nor has the federal government encouraged or required any 
institution in the Fifth Circuit receiving federal funds to engage in race-conscious affirmative action 
that is inconsistent with the prohibitions in Hopwood. Education has repeatedly made these points 
in the past few days to clarify any confusion. 

Message Sent To: 

Sylvia M. Mathews/WHO/EOP 
Andrew J. Mayock/WHO/EOP 
Richard L. Hayes/WHO/EOP 
Elena Kagan/OPD/EOP 
William R. Kincaid/OPD/EOP 
Tracey E. Thornton/WHO/EOP 
Janet Murguia/WHO/EOP 
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THE WHITE HOUSE 

WASHINGTON 

January 31, 1997 

MEMORANDUM FOR ERSKINE BOWLES 

CC: 

FROM: 

SUBJECT: 

SYLVIA MATTHEWS 

JACK QUINN ~ OZ 
DAWN CHRIWA~ 

Proposed Regulations Regarding the 
Reform of Affirmative Action Programs 
in Federal Procurement 

Mf; v~V\. k.+rCAA--

This memorandum seeks your approval to proceed with 
publication of the proposed regulations reforming affirmative 
action in federal procurement. As you know, the President has 
determined that these reforms are necessary and appropriate. For 
your review, we have attached a memorandum from Justice setting 
forth their strongly held view that the regulations should be 
published. 

There no doubt remain concerns within the minority 
contracting community about certain aspects of the proposed 
regulations -- most notably, the continued suspension of the 
Defense Department's "Rule-of-Two" set-aside program and the 
application of the regulations to SBA's Sea) program. However, 
as DOJ's memo makes clear, those issues have been extensively 
reviewed by the Department and it has concluded that it cannot 
accommodate those concerns in light of the applicable 
constitutional requirements. 

For all of the reasons set forth in the attached 
memorandum, we recommend that the FAR Council be authorized to 
proceed expeditiously with publication of the proposed 
regulations. Before publication takes place, appropriate White 
House staff should conduct extensive outreach to the minority 
contracting community to inform it of our decision. 

Please indicate how you would like to proceed: 

Attachment 

AGREE: PROCEED WITH PUBLICATION AFTER 
APPROPRIATE OUTREACH EFFORTS 

LET'S DISCUSS 
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MEMORANDUM 

TO: Jack Quinn 
Counsel to the president 

FROM: John C. DWye~ 
Acting Associ~ Attorney General 

SUBJECT: Affirmative Action -- Procurement Reform Regulations 

The Supreme Court's decision in Adarand Constructors. Inc. 
v. Pefia, 115 S.ct. 2097 (1995), requires strict scrutiny of the 
justifications for, and provisions of, a broad range of e~isting 
race- and ethnicity-based affirmative action programs. On 
July.19, 1995, following his "mend it, don't end it" speech on 
affirmative action at the National Archives, the President 
instructed every Federal agency, pursuant to the overall 
direction of the Attorney General, to evaluate whether their 
programs that use race or ethnicity in decision making are 
narrowly tailored to serve a compelling interest, as required 
under Adarand's strict scrutiny standard. The President has 
ordered that any programs that do not meet the constitutional 
standard must be reformed or eliminated. 

On May 23, 1996, the Department of Justice published in the 
Federal Register, for 'cGmment, a proposal to reform affirmative 
action in federal procurement in' compliance with the 
constitutional standards established by Adarand .. See 61 Fed. 
Reg. 26042. It is my.understanding that the President personally 
approved the publication of this proposal. The proposal was 
developed· by an inter-agency working group and would amend, inter 
alia, the affirmative action provisions of the Federal 
Acquisition Regulation (FAR) and the Defense Federal Acquisition 
Regulation Supplement (DFAR). Under the proposal, race would be 
relied on as a factor in contracting only when, and only to the 
extent that, an annual analysis of actual experience in 
procurement indicated that minority contracting in an industry 
fell below levels that would be anticipated absent 
discrimination. This reform would modify virtually all federal 
affirmative action procurement programs, including federal prime 
and subcontracting programs, among them the 8(a) program at the 
SBA. Under the reforms, while the Sea) program would continue, 
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there would be a government-wide moratorium for at least two 
years on the use of programs that set contracts aside for bidding 
e~clusively by small disadvantaged businesses (SDBs). At ·the end 
of two years, the need for such set-asides would be reevaluated. 

Following publication of the proposal, we worked closely 
with the Department of Defense, the General Services 
Administration and other affected federal agencies in developing 
proposed regulations that embody, the proposed reforms. In 
drafting the proposed regulations, these agencies considered over 
1,100 comments that were received from the public regarding the· 
May 23rd proposal. The agencies have completed a final draft of 
the necessary FAR and DFAR provisions, as well as an accompanying 
preamble. We should now move forward with'publication of the 
proposed regulations. 

I urge you to authorize the publication of the proposed 
regulations for these reasons: 

First, it is my understanding that the President has already 
determined that the subject reforms are necessary to address 
constitutional concerns regarding federal procurement programs 
and to effectuate his "mend it, don't end it" policy. In May of 
last year, the President weighed the reasons for and against the 
reforms (including vigorous objections raised by several minority 
contracting groups) and, it is my understanding, personally 
authorized the publication of the proposal in the Federal 
R~gister. At the time the proposal was published, it was 
anticipated that we would issue proposed regulations in the fall. 
For a variety of practical and policy reasons, the process has 
taken longer. It has now been more than eight months since the 
publication of the proposal and I believe that we must soon 
publish the proposed regulations, lest the Administration be 
portrayed and perceived by the public as having reversed course 
and lessened its ~ommitment to mend affirmative action programs. 

Second, the reforms are essential if we are to avert having 
existing federal affirmative action procurement programs declared 
unconstitutional by the courts. The Justice Department believes 
that the proposed reforms are legally necessary to bring Federal 
affirmative action programs in line with the Adarand decision. 
Recently, we dodged a bullet when, in late November, Judge 
Sporkin of the D.C. District Court preliminarily enjoined the 
award of an Sea) contract in Cortez III Service corp. v. NASA. 
Fortunately, the scope of the Cortez decision was limited -
Judge Sporkin enjoined the award of an individual contract, 
rather than halting the entire 8(a) program. Notably, the judge 
also commented favorably, in his opinion, on the May 23rd 
reforms, suggesting that if.they were in place he might not have 
enjoined the award of the contract. I share the concerns of John 
Schmidt, Deval patrick and others that we are on borrowed time 
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and that, if we do not act soon to implement the reforms, a judge 
will enjoin an entire major procurement program. Even with the 
proposed changes, we face an uphill battle in defending federal 
affirmative action procurement programs in the courts. Moreover, 
we should not falsely assume that if we lose a major case, we 
will then be able to address the constitutional infirmities 
identified by the court by issuing the proposed regulation -- a 
court could rule on legal grounds that are simply nonremediable. 

Third, further delay in issuing the proposed regulation 
could spark efforts in the Congress' to pass legislation that 
would eliminate federal affirmative action in procurement. As 
you know, Congressman Canady and others have proposed legislation 
that would essentially ban federal affirmative action. 
Legislation has also been proposed· to end the B(a) program as we 
know it. Up until now, the Administration's steady progress in 
implementing the President's "mend it, don't end it" policy has 
thwarted passage of this legislation. But, we are at"a critical 
juncture. Delaying the issuance of the proposed regulations 
could provide just the spark that opponents of affirmative action 
need to move their bill out of committee and onto the floor. 

And finally, the reform proposal has been extensively vetted 
with members of Congress, various caucuses and representatives of 
civil rights and minority contracting groups, the wide majority 
of whom have reacted positively to the substance of the proposal. 
Before the reform proposal was published in May, White House 
staff and the Justice Department. conducted a lengthy and intense 
effort to explain the legal rationale for, and details of, the 
reform proposal to key members of Congress, constituency groups 
and other interested individuals. In particular, White House and 
Justice 'officials met repeatedly with representatives of minority 
contracting groups. While significant changes were made in the 
proposal to address concerns raised at these meetings, two 
concerns raised by a few minority contracting groups were deemed 
so fundamentally flawed that they' could not be accommodated -
exempting the SBA's B(a) program from the scope of the proposal 
and allowing the immediate use of set asides (such as the "Rule 
of Two" program at the Department of Defense, which was suspended 
in October, 1995). We felt strongly then -- and continue to feel 
now -- that these modifications go to the heart of the proposed 
reforms and that the proposed reforms would be declared 
unconstitutional if these modifications were made. It is my 
understanding that ultimately the President was called upon to 
resolve these issues, and he concluded that the proposal should 
go forward without the modifications requested by the contracting 
groups. I believe it is important that we not reopen these 
matters. This is not to say that we should not have a dialogue. 
We have, in fact, repeatedly explained to the relevant groups why 
we need to proceed, have done so again within the last month, and 
should continue that dialogue as we proceed forward. 
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Please let me know if· I can provide any additional 
information . 

. , 
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